K25-40

PROFESSIONAL SERVICES AGREEMENT
BY AND BETWEEN
THE CITY OF NEW ORLEANS
AND
ECS SOUTHEAST, LLC

RFP NO. 4095

ON-CALL CONSTRUCTION MATERIALS TESTING SERVICES FOR THE
NATIONAL DISASTER RESILIENCE COMPETITION GRANT CONSTRUCTION
PROGRAM

THIS PROFESSIONAL SERVICES AGREEMENT (the *Agreement”) is entcred into
by and between the City of New Orleans, represented by LaToya Cantrell, Mayor (the “City™),
and ECS Southeast, LLC, reprcsented by Derck L. Clyburn, P.E., Subsidiary President (the
“Contractor” or “ECS”). The City and the Contractor may sometimes cach be referred to as a
“Party,” and collcctively, as the “Parties.”” Thc Agreement is effective as of the date of execution
by the City (thc “Effective Date™).

RECITALS

WHEREAS, on September 23, 2024, the City issucd a Request for Proposal number 4095,
supplemented by its Addendum number one (1) issued on October 1, 2024, and Addendum number
two (2) issucd on October 16, 2024, (collectively, the “RFP”) sceking qualificd persons to provide
construction materials testing scrvices required during construction of street, drainage, green
infrastructure, facilities, and utility improvements as part of the National Disaster Resilience
Compctition Grant Program (the “NDR Program”), on an as-necded basis at the City’s rcquest
(the “*Services™);

WHEREAS, the Contractor submitted a proposal dated October 17, 2024, and the City
selected the Contractor to perform the services described in the RFP;

NOW THEREFORE, the City and the Contractor agree as follows:

ARTICLE I - THE CONTRACTOR’S OBLIGATIONS

A. Services. The Contractor will, in accordance with the schedule approved by the City:

1. Perform all material testing services neccssary for the performance, in proper
sequence, and in the time specificd, the items of work on NDR Program Projects and other services
necded to support the reconstruction, restoration and repair of multiple items of subsurface and
surface work and to make other improvements as may be required or requested by the City.

a. The Contractor’s Testing Laboratory shall furnish all equipment and personnel
and perform materials testing services required for the construction of strect,
drainage, green and blue infrastructure, facility, and utility improvements in the
City of New Orleans including rotary core drilling, split barrel sampling. Shelby
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tube sampling, bridging stone testing, infiltration rate testing, reports and
analyses, and performing all inspcctions and materials testing during
construction as directed by the City Representative in a punctual and timely
manner and submit a report of same, in compliance with applicable provisions
of the City of New Orleans, General Specifications for Roads and Bridges
(latest edition) and other project-specific construction documents.

b. The City through its Officc of Stormwater and Green Infrastructure may, if it
so desires, call upon the selected Contractor to render special services to the
Department. Fees for these services shall be mutually agreed upon prior to the
issuance of any work order.

¢. The Contractor’s Testing Laboratory is to furnish all necessary testing
equipment and personnel to accomplish those tests/inspections required by the
General Specifications and other project-specific construction documents. The
Contractor’s Testing Laboratory shall conduct tests and inspections in
accordance with the latest applicable ASTM (American Socicty of Testing
Materials), A.C.I. (American Concrete Institute), AASHTO {Amcrican
Association of State Highway &Transportation Officials) or LA DOTD
(Louisiana Department of Transportation & Development), requirements or the
requirement of other recognized authoritics.

d. All items required to accomplish these results, including attendance by the
Contractor or their representative at the pre-construction conference, are to be
furnished by the Contractor, the costs of which are included in the Schedule of
Fees specificd in the fee schedule attached and incorporated in as Exhibit A.

e. Cost of court appearances, requested by the City in their behalf, shall be
rcimbursed at the Contractor’s normal rates at the time of such appcarances,
and such costs shall be over and above those specificd in Exhibit A.

f. Soil borings arc not anticipated during the construction phase. Additionally, no
geotechnical testing for design enginecring purposcs is anticipated for this
contract.

2. Perform all other scervices and obligations as sct forth in any the following
documents that are incorporated fully into this Agrecement: the RFP, the Contractor’s proposal
dated October 17, 2024,

3. Submit complete, timely, and accurate invoices, maintain records, submit to audits
and inspections, maintain insurance, and perform all other obligations of the Contractor as sct forth
in this Agrcement;

4. Perform all testing to the satisfaction of the City. Promptly correct any crrors or
omissions and any work deemed unsatisfactory or unacceptable by the City, cven if discovered
after initial acceptance by the Dcpartment, all at no additional compensation;

5. Monitor, supervise, and otherwise control and be solely responsible for all persons
performing work on its behalf;

6. Perform all requirements sct forth in La. R.S. 38:2192, including, without
limitation, the payment of any associated costs, and submit a copy of any recorded documents to
the City within 30 days after the approval of the associated plan change or amendment; and

7. Cooperate and coordinate with the City and any person performing work for the
City.
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B. Standards. The Contractor, and any person performing work on its behalf, will
perform all work under this Agreement in accordance with the latest applicable ASTM (American
Society of Testing Materials), A.C.I. (American Concrete Institute), AASHTO (American
Association of State Highway & Transportation Officials) or LA DOTD (Louisiana Department of
Transportation & Development), requirements or the requirement of other recognized authorities,

C. Compliance with Laws. The Contractor, and any person performing work on its behalf,
will comply with all applicable federal, state, and local laws, regulations, and ordinances.

D. Schedule.

1. The Contractor will perform all work under this Agreement according to the
schedule agreed upon by the Parties.

2. The City has the sole right to approve, reject, or require changes to all schedules
rclating to the performance of this Agreement, including, without limitation, any proposed
progress schedule and any requests for modifications.

3. The Contractor acknowledges and agrees that time is of the essence in the
performance of this Agrcement.

E. Invoices.

1. The Contractor must submit invoices monthly (unless agreed otherwise between
the Partics to this Agreement) to the City clectronically, via its supplicr portal, for goods or scrvices
provided under this Agreement no later than ten (10) calendar days following the end of the period
covered by the invoice. Untimely invoices may result in delayed payment for which the City is
not liable. At a minimum, cach invoice must include the following information:

a. Name of Contractor;
b. Date of Invoice;
Invoice Number;

Contract or BRASS Number issucd by the City (i.e., K#):;

a o

e. Namc of the City Department to be invoiced (i.e., Officc of Stormwater and
Green Infrastructure);

f. Description of the Scrvices completed; and
g. HUD Project Number (i.e., NDR Project #).

2. Invoices will be processed in accordance with Article Il Section B of the
Agrecment,

3. Allinvoices must be signed by an authorized represcntative of the Contractor under
penalty of perjury attesting to the validity and accuracy of the invoice.

4. The City may require changes to the form of the invoice and may require additional
supporting documentation to be submitted with invoices.

F. Records and Reporting.

1. The Contractor will maintain all books, documents, papers, accounting records,
invoices, materials records, payrolls, work papers, personnel records, and other evidence
pertaining to the performance of services under this Agreement, including, without limitation, of
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costs incurred through the later of five (5) years from: (a) the completion of this Agreement
(including any renewal or extension periods); or (b) from the resolution of any disputes relating to
the Agreement. If this Agreement is terminated for any reason, the Contractor will deliver to the
City all plans and records of work compiled through the date of termination.

2. The Contractor will identify any reporting requirements, including the frequency,
methods, and contents.

3. The Contractor is solely responsible for the relevance and accuracy of all items and
details included in any reports relating to the work performed under this Agreement, regardless of
any review by the City.

G. Audit and Inspection.

1. The Contractor will submit to any City audit, inspection, and review and, at the
City’s request, will make available all documents relating or pertaining to this Agreement
maintained by or under the control of the Contractor, its employees, agents, assigns, successors,
and subcontractors, during normal busincss hours at the Contractor’s office or place of business in
Louisiana. If no such location is available in Louisiana, the Contractor will make the documents
availablc at a time and location that is convenient for the City.

2. The Contractor will abide by all provisions of City Code Section 2-1120, including,
but not limited to, City Code Section 2-1 120(12), which requires the Contractor to provide the
Office of Inspector General with documents and information as requested. Failure to comply with
such requcsts shall constitute a material breach of the contract. The Contractor agrecs that it is
subject to the jurisdiction of the Orleans Parish Civil District Court for purposcs of challenging a
subpoena.

H. Insurance.

1. Except as otherwise noted, for the duration of this Agreement or the performance
of work required by this Agrecement, the Contractor agrees to have and maintain the policics set
forth in said Agreement. All policics, endorsements, certificates, and/or binders shall be subject to
approval from the City of New Orlecans as to form and content. These requircments arc subject to
amendment or waiver only if approved in writing by the City of New Orleans.

Evidence of coverage shall be provided prior to the start of any activities/work, in conjunction
with the Contractor’s scope of work under the Agreement. A lapse in any required insurance
coverage during this Agreement shall be a breach of this Agreement.

2. Minimum Requircments:

a. Workers' Compensation & Employers Liability. Insurance in compliance
with the Louisiana Workers' Compensation  Act(s). Statutory and
Employers Liability Insurance with limits of not less than $1,000,000. All
employers must provide this insurance or be registered as a “Self-Insured”
entity within the State.

b. Commercial General Liability. Insurance including contractual liability
insurance, products and completed operations, personal & advertising
injury, bodily injury, property damage, products/completed operations, and
any other type of liability for which this Contract applies with limits of
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liability of not less than $1,000,000 each occurrence / $2,000,000 policy
aggregate,

Business Automobile Liability (Where applicable). Insurance with a
combined single limit of liability of not less than $500,000 per accident for
bodily injury and property damage. Insurance shall include all owned, non-
owned and hired vehicles.

Professional Liability (Errors & Omission). Contractor shall maintain or
causc to be maintained, professional liability coverage specific to the
contractor's profession with limits of liability of not less than $1,000,000
per occurrence or claim / $2,000,000 policy aggregate. Coverage shall be
sufficiently broad to respond to the duties and obligations as is undertaken
by Contractor in this agreement.

Policy shall be kept in force and uninterrupted for a period of three (3) years
beyond policy expiration. If coverage is discontinued for any reason during
this three (3) year term, Contractor must procure and evidence full extended
reporting period (ERP) coverage.

Umbrella Liability (Where applicable). Umbrella/Excess policies must
“Follow form™ of the underlying policies and scheduling.

3. General Provisions:

a.

Contractors shall be able to meet the above referenced specific policy limits
of liability through a combination of primary and umbrella /excess
coverage.

The obligations for the Contractor to procure and maintain insurance shall
not be constructed to waive or restrict other obligations. [t is understood that
ncither failurc to comply nor full compliance with the forcgoing insurance
requirements shall limit of relieve the Contractor from any liability incurrcd
becausc of their activitics/operations in conjunction with the Contractors
obligations and-or Scope of Work. Contractor shall be responsible for any
losscs, cxpenses, damages, claims and/or suits and cost of any kind which
cxceed the Contractors limits of liability that arise from the performance of
work under the Contract.

4. Certificates of Insurance Additional Insured Status:

a.

The Contractor and all Subcontractors (where applicable) will provide, and
maintain current, a Certificate of Insurance naming the C ity of New
Orleans, its departments, political subdivisions, officers, officials,
employees, and volunteers as “Additional Insureds” on the CGL and AL
policies with respect to liability arising out of the performance of this
Contract.

Additional Insured status can be provided in the form of an endorsement to
the Contractors insurance (at least as broad as SO Form CG 20 10 11 85 or
both CG 20 10 and CG 20 37 forms if later revisions used). The Certificate
of Insurance, as evidence of all required coverage, should name the City of
New Orleans - Risk Manager as Certificate Holder and be delivered via U.S.
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Mail to Office of Stormwater and Green Infrastructure, 1601 Perdido Street,
Suite 3H114, New Orleans, LA 70112, with a copy forwarded to 1300
Perdido Street, Attn: Risk Management, Suite 9E06 — City Hall, New
Orlcans LA 70112.

Contractor shall require and verify that all Subcontractors maintain
insurance and coverage limits meeting all the requirements stated herein or
the Subcontractors’ liability shall be covered by the Contractor.

The Additional Insured box shall be marked “Y” for Commercial General
Liability coverage. The Subrogation Waiver Box must be marked “Y” for
Workers Compensation’Employers Liability.

5. General Requirements

a.

Primary Coverage - For any claims, liability, demands and/or suits related
to this contract or Contractor’s performance and furnishing or the work,
whether it is performed by the Contractor, and Sub-contractor, partner,
supplier or by anyonc directly or indirectly employed by any of them to
perform or furnish any of the work. Contractors’ insurance coverage shall
bc primary insurance as respects the City, its departments, political
subdivisions, officers, officials, employces, and volunteers.

Any insurance or self-insurance maintained by the City shall be non-
contributing to the Contractors coverage. At no time shall the Contractor
allow any Sub-contractor to perform work without the required types and
limits of required insurance coverage.

The carriers/companics issuing the policics of insurance shall not have any
rccourse against the City for payment of any premiums, deductiblcs, and
retentions or for assessments under any form of policy. These shall be borne
by and be the sole responsibility of the Contractor.

Claims Made Policies (If applicablc) - The retroactive date must be shown
and must be beforc the datc of the Contract or the beginning of work. If the
coverage is canceled or non-renewed, and not replaced with another claims-
made policy, Contractor must purchase “extended reporting™ coverage for
minimum of 3 years after the termination of this Contract,

Waiver of Subrogation - The Contractor and its insurers agree to waive any
right of subrogation which any insurer may acquirc against the City by
virtue of the payment of any loss under insurance required by this Contract.
Notice of Cancellation - Each insurance policy shall not be canceled, expire,
or altered except without prior notice to the City of no less than 30 days.
Acceptability of Insurers - Insurance is to be placed with insurers licensed
and authorized to do business in the State of Louisiana with a current A.M.
Best’s rating of no less than A: VI, unless otherwise acceptable to the City.
[f the City has any objection to the coverage afforded by or any other
provisions of the insurance required to be purchased and maintained by the
Contractor in accordance with the insurance requirements, the City shall
notify the Contractor in writing within thirty (30) days after receipt of the
Certificates. The Contractor shall provide a written response to the
objection within ten (10) days from the date of the notice.
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i.  Upon failure of the Contractor or their sub-contractor to purchase, furnish,
deliver, or maintain such insurance as provided herein, the Contract, at the
discretion of the City may be forthwith declared suspended, discontinued,
or terminated. Failure of the Contractor to purchase and maintain insurance
shall not relieve the Contractor from any liability under the Contract, nor
shall the insurance requirements be constructed to conflict with the
obligations of the Contractor concerning indemnification.

j- Notice - The Contractor will provide the City’s Risk Manager (at City of
New Orleans Attn: Risk Manager, 1300 Perdido Street, Suite 9E06, New
Orleans, LA 70112- Ref.: RFP 4095) the following documents, within 10
calendar days of the City’s request - Copies of all policies of insurance,
including all policies, forms, and endorsements.

6. Without notice from the City, the Contractor will substitute insurance coverage
acceptable to the City within 30 calendar days if any insurance company providing any insurancc
with respect to this Contract is declared bankrupt, becomes insolvent, loses the right to do business
in Louisiana, or ceascs to meet the requirements of this Contract.

7. Special Risks or Circumstances: The City of New Orleans shall reserve the right to
modify thesc requirements, including limits, based on any change in the scope of work/contractor
obligations, nature of the risk, insurer coverage, and/or other circumstances.

I. Indemnity.

1. In general. To the fullest extent permitted by law, the Contractor will indemnify,
defend, and hold harmless the City, its agents, cmployeccs, officials, insurers, self-insurance funds,
and assigns (collectively, thc “Indemnified Parties”) from and against any and all claims,
demands, suits, and judgments of sums of money accruing against the Indemnified Partics: for loss
of lifc, injury, or damage to persons or property arising from or relating to any act, omission, or
the operations of the Contractor, its agents, subcontractors, or employces while cngaged in or in
connection with the discharge or performance of any work under this Agrcement; and for any and
all claims and/or liens for labor, scrvices, or materials furnished to the Contractor in connection
with the performance of work under this Agreement.

2. Limitation. The Contractor’s indemnity docs not extend to any loss arising from
the gross negligence or willful misconduct of any of the Indemnificd Parties, provided that neither
the Contractor nor any of its agents, subcontractors, or cmployees contributed to such gross
negligence or willful misconduct.

3. Independent Duty. The Contractor has an immediate and indcpendent obligation
to, at the City’s option: (a) defend the City from or (b) reimburse the City for its costs incurred in
the defense of any claim that actually or potentially falls within this indemnity, even if: (i) the
allegations are or may be groundless, false, or fraudulent; or (i1) the Contractor is ultimately
absolved from liability.

4. Expenses. Notwithstanding any provision to the contrary, the Contractor shall bear
the expenses including, but not limited to, the City's reasonable attorneys’ fces, lay and expert
witness fees, court costs, and any similar expenses, incurred by the City in enforcing this
indemnity.
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ARTICLE 1l - REPRESENTATIONS AND WARRANTIES

A. The Contractor represents and warrants to the City that:

1. The Contractor, through its duly authorized representative, has the full power and
authority to enter into and execute this Agreement;

2. The Contractor has and will maintain the requisite expertise, qualifications, staff,
materials, equipment, licenses, permits, consents, registrations, and certifications in place and
available for the performance of all work required under this Agreement;

3. The Contractor is bonded, if required by law, and fully and adequately insured for
any injury or loss to its employees and any other person resulting from the actions or omissions of
the Contractor, its employees, or its subcontractors in the performance of this Agreement;

4. The Contractor is not under any obligation to any other person that is inconsistent
or in conflict with this Agreement, or that could prevent, limit, or impair the Contractor’s
performance of this Agrecment;

8. The Contractor has no knowledge of any facts that could prevent, limit, or impair
the performancc of this Agreement, except as otherwisc disclosed to the City and incorporated into
this Agrecment;

6. The Contractor is not in breach of any fedcral, statc, or local statute, regulation, or
codc applicablc to the Contractor or its opcrations;

7. Any rate of compensation charged for the performance of services under this
Agreement arc no higher than those charged to the Contractor’s most favored customer for the
same or substantially similar services;

8. The Contractor has read and fully understands this Agreement, and is cxecuting this
Agrcement willingly and voluntarily; and

9. All of the represcentations and warranties in this Articlec and elsewherc in this
Agreement arc true and correct as of the date of cxecution of this Agrcement by the Contractor,
and the cxccution of this Agreement by the Contractor’s representative constitutes a sworn
statement, under penalty of perjury, by the Contractor as to the truth of the foregoing
representations and warranties.

B. Convicted Felon Statement. The Contractor complies with City Code Section 2-8(c)
and no principal, member, or officer of the Contractor has, within the preceding S years, been
convicted of, or pled guilty to, a felony under state or federal statutes for embczzlement, theft of
public funds, bribery, or falsification or destruction of public records.

C. Non-Solicitation Statement. The Contractor has not employed or retained any
company or person, other than a bona fide employee working solely for it, to solicit or secure this
Agreement. The Contractor has not paid or agreed to pay any person, other than a bona fide
employec working for it, any fee, commission, percentage, gift, or any other consideration
contingent upon or resulting from this Agrecment.

D. Employee Verification. The Contractor swears that: (i) it is registered and participates
in a status verification system to verify that all employees in the State of Louisiana are legal
citizens of the United States or are legal aliens; (ii) it shall continue, during the term of this
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Agreement, to utilize a status verification system to verify the legal status of all new employees in
the State of Louisiana; and (iii) it shall require all subcontractors to submit to the Contractor a
sworn affidavit verifying compliance with items (i) and (ii) above. Any violation of the provisions
of this paragraph may subject this Agreement to termination, and may further result in the
Contractor being ineligible for any public contract for a period of 3 years from the date the
violation is discovered. The Contractor further acknowledges and agrecs that it shall be liable for
any additional costs incurred by the City occasioned by the termination of this Agreement or the
loss of any license or permit to do business in the State of Louisiana resulting from a violation of
this provision. The Contractor will provide to the City a sworn affidavit attesting to the above
provisions if requested by the City. The City may terminate this Agreement for cause if the
Contractor fails to provide the requested affidavit or violates any provision of this paragraph.

E. The Contractor acknowledges that the City is relying on these representations,
warranties, expertise, skill, and knowledge, and that the Contractor’s obligations and liabilities
will not be diminished by reason of any approval by the City.

ARTICLE III - THE CITY’S OBLIGATIONS
A. Administration. The City will:

1. Administer this Agreement through the Officc of Stormwater and Green
Infrastructure;

2. Provide thc Contractor with all documents nccessary for the Contractor’s
performance of any work required under this Agreement; and

3. Provide reasonable access to Department personnel to discuss the required services
during normal working hours, as requested by the Contractor.

B. Payment. The City will make payments to the Contractor at the rate of compensation
cstablished in this Agreement based upon the Contractor’s certified invoiccs, except:

1. The City’s obligation to pay is contingent upon the Contractor’s: (a) submission of
complete and accurate invoices; and (b) satisfactory performance of the services and conditions
rcquired by this Agreement;

2. The City, in its discretion, may withhold payment of any disputed amounts, and no
interest shall accrue on any amount withheld pending the resolution of the dispute;

3. The City may sct-off any amounts due to the Contractor with any amounts deemed
by the City to be owed to the City by the Contractor pursuant this Agreement; and

4. All compensation owed to the Contractor under this Agreement is contingent upon
the appropriation and allocation of funds for work under this Agreement by the City.

5. The City is not obligated, under any circumstances, to pay for any work performed
or costs incurred by the Contractor that: exceed the maximum aggregatc amount payable
established by this Agrecment; are beyond the scope or duration of this Agreement; arise from or
relate to any unauthorized change order within the scope of the Agreement; are for services
performed on days on which services were suspended due to circumstances beyond the control of
the City, and no work has taken place; arise from or relate to the correction of errors or omissions
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of the Contractor or its subcontractors; or the City is not cxpressly obligated to pay under this
Agrecment.

6. Unless otherwise agreed by the City, payment terms arc NET 30 days upon
providing that goods and’or services described under this Agreement have been delivered, installed
(if required), rendered, and/or accepted and upon receipt by the City of properly submitted invoice
via the City’s supplier portal.

7. Ifthis Agreement is terminated for any reason, the City will pay the Contractor only
for the work requested by the City and satisfactorily performed by the Contractor through the date
of termination, except as otherwise provided in this Agreement.

ARTICLE IV - COMPENSATION

A. Rate of Compensation.

1. The City will pay the Contractor in accordance with the approved fee schedule
attached and incorporated hercin as Exhibit “A.”

2. This Agreement does not guarantce any amount of work or compensation except as
specifically authorized by the City in accordance with the terms and conditions of this Agreement.

3. The stated compensation is inclusive, and includes no additional amounts for, the
Contractor’s costs, including, without limitation, all expenses relating to overhead, administration,
subcontractors, cmployces, bonds, scheduling, invoicing, insurance, records retention, reporting,
inspections, audits, the correction of crrors and omissions, or minor changes within the scope of
this Agreement. The City will not consider or be obligated to pay or reimbursc the Contractor any
other charges or fecs, and the Contractor will not be cntitled to any additional compensation or
reimburscment, except as otherwisc specifically provided in the Agrcement.

4. The Contractor will immediately provide written notification to the City of any
reduction to the rate of compensation for its most favored customer, and the rate of compensation
cstablished by this Agrecment will automatically adjust to the reduced rate effective as of the
cffective date of the reduction for the most favored customer.

B. Maximum Amount. The maximum aggregate amount payable by the City under this
Agrecement is $2,000,000.00.

ARTICLE V — DURATION AND TERMINATION

A. Initial Term. The term of this Agreement shall be from the Effective Date through
September 30, 2029, provided therc is an encumbrance of funds by the rcquesting department
made from the funds allotted by the Chief Administrative Officer, which are derived from
appropriations made by the City Council. This Agreement shall automatically terminate with
respect to any period of time for which funds are not so encumbered.

B. Extension. This Agreement may be cxtcnded at the option of the City, provided that
funds are allocated by the City Council and the extension of the Agrcement facilitates the
continuity of services provided herein. This Agreement may be extended by the City for four (4)
one-year terms.

C. Termination for Convenience. The City may terminate this Agreement at any time by
giving the Contractor at least 30 calendar days written notice of the termination.
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D. Termination for Non-Appropriation. This Agreement will terminate immediately in
the cvent of non-appropriation of funds sufficient to maintain this Agreement without the
requirement of notice; and the City will not be liable for any amounts beyond the funds
appropriated and encumbered for this Agreement.

E. Termination for Cause. The City may terminate this Agreement immediately for cause
by sending written notice to the Contractor. “Cause” includes, without limitation, any failure to
perform any obligation, abide by any condition of this Agrcement, or the failure of any
representation or warranty in this Agreement, including without limitation any failure to comply
with the requirements of the City’s Disadvantaged Business Enterprise program and any failure to
comply with any provision of City Code Section 2-1120 or requests of the Office of Inspector
Gencral. If a termination for cause is subsequently challenged in a court of law and the challenging
Party prevails, the termination will be deemed to be a termination for convenience effective 30
days from the date the original written notice of termination for cause was sent to the challenging
Party; no further notice will be required.

F. Suspension. Notwithstanding the article on Force Majcure, the City may suspend this
Agreement at any time and for any reason by giving two (2) business days’ written notice to the
Contractor. The Contractor will resume work upon five (5) business days’ written notice from the
City.

ARTICLE VI - DECLARED DISASTER

A. Declaration. During the declaration of an cmergency by federal, state, and/or local
government, the Contractor shall provide support to the City on an as-nceded and task-order-driven
basis. Becausc of the unccrtainty of the scale and/or type of emergency, the services to be provided
by the Contractor will vary and may nced to be adjusted as needs arc identified. The Contractor
may be requested to provide a range of services. Said services may necd to be rendered on a
continual basis (24 hours per day/7 days per week) during the declaration of an cmergency.

B. Task Order. Notification and Personnel. Prior to or during the declaration of an
emergency, the City will notify the Contractor via task order if the City requires the Contractor’s
support. Upon activation by task order, the Contractor will provide the City with contact
information of personnel assigned to the task order; and coordinatc with the City to identify any
personnel available to meet the City’s needs.

C. Purchase Order. Once scrvices are identified, the City will issue a purchase order to
the Contractor. The City will issue a subsequent purchase order in case of additional necd for
services, or may issuc a modified purchase order if changes are made to the initial purchase order.

D. Timely Documentation. The Contractor will ensure that the City is provided with
timely and accurate reports and other documentation, as requested.

ARTICLE VII - PERFORMANCE MEASURES

A. Factors. The City will measure the performance of the Contractor according to the
following non-exhaustive factors: work performed in compliance with the terms of the Agreement;
staff availability; staff training; staff professionalism; staff experience; customer service:
communication and accessibility; prompt and effective correction of situations and conditions:
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timeliness and completeness of submission of requested documentation (such as records, receipts,
invoices, insurance certificates, and computer-generated reports).

B. Failure to Perform. If the Contractor fails to perform according to the Agreement, the
City will notify the Contractor. If there is a continued lack of performance after notification, the
City may declare the Contractor in default and pursue any appropriate remedies available under
the Agreement and/or any applicable law. In the event of a notification of default, the City will
invoice the defaulting Contractor for any increasc in costs and other damages sustained by the
City. Further, the City will seek full recovery from the defaulting Contractor.

ARTICLE VIH — LIVING WAGES

A. Definitions. Unless otherwise expressly provided in this Agreement, Capitalized terms
used but not defined herein, shall have the definition attributed to them in Article VIII, Section 70-
802 of the City Code.

B. Compliance. To the fullest extent permitted by law, the Contractor agrees to abide by
City Code Sections 70-801, ef seq., which requires, in pertinent part, the following:

1. Payment of an hourly wage to Covered Employces equal to the amounts defined in
the City Code (“Living Wage™);

2. Receipt of at least seven (7) days per year of compensated leave for Covered
Employces, as required by Section 70-807 of the City Code; and

3. Post noticc in a prominent place regarding the applicability of the Living Wage
Ordinance in every workplace in which Covered Employees arc working that is
within the Covered Employer's custody and control, as required by Scction 70-810
of the City Code.

C. Living Wuge. In accordance with the Living Wage Ordinance, Living Wage shall be

as follows:

1. $11.19 per hour for any work performed on or before December 31, 2021
$13.25 per hour for any work performed on or before December 31, 2022;
$15.00 per hour for any work performed on or before December 31, 2023: and
$15.00 per hour plus any adjustment provided in subscction D below for any work
performed during calendar year 2024 or thereafter.

D. Adjusted Living Wage. In accordancc with Section 70-806(2) of the City Code, the

Living Wage shall be annually adjusted for inflation, as defined by thc Consumer Price Index
calculated by the U.S. Bureau of Labor Statistics as applied to the South Region, cxcept that in no
instance shall the Living Wage be adjusted downward. The first adjustment shall become effective
on January 1, 2024, using the Consumer Price Index figures provided for the preceding year, and
thercafter on an annual basis.

BN

E. Subcontract Requirements. As rcquired by Section 70-804 of the City Code, the
Contractor, beneficiary, or other Covered Employer, prior to entering into a subcontract, shall
notify subcontractors in writing of the requirements and applicability of Article VIII — The Living
Wage Ordinance (“Article”). City contractors and beneficiaries shall be deemed responsible for
violations of this Article by their subcontractors.
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F. Reporting. On or before January 313 and upon request by the City, the Contractor shall
identify (a) the hourly wage earned by the lowest paid Covered Employee and (b) the number of
days of compensated leave received by Covered Employees earning less than 130% of the then-
prevailing wage during the current term of the Agreement, and provide the identified information
to the following:

Office of Workforce Development
Living Wage - Compliance

1340 Poydras Street — Suite 1800
New Orleans, Louisiana 70112

G. Compliance Monitoring. Covered Employers under this Agrecment are subject to
compliance monitoring and enforcement of the Living Wage requirements by the Office of
Workforce Devclopment (the “OWD™) and/or the Chief Administrative Office (“CAO™).
Covered Employers will cooperate fully with the OWD and/or the CAO and other City employees
and agents authorized to assist in the administration and enforcement of the Living Wagc
requirements. Steps and actions include, but are not limited to, requirements that: (i) the Contractor
will cooperate fully with the OWD and the CAO and other City employces and agents authorized
to assist in the administration and enforcement of the Living Wage rcquirements; (ii) the
Contractor agrees that the OWD and the CAQ and their designees, in the performance of their
dutics, shall have the right to engage in random inspections of job sites and to have access to the
employees of the Contractor, payroll records and employec paychecks; and (ii) that the City may
audit such records of the Contractor as he or she rcasonably decms neccssary to determine
compliance with the Living Wagc standards.

H. Remedies. 1f the Contractor fails to comply with the Living Wagc requircments during
the term of the Agreement, said failure may result in termination of the Agrecment or the pursuit
of other remedics by the City, including, but not limited to, the penaltics and enforcement
mechanisms set forth in Section 70-811 of the City Code.

ARTICLE IX — DISADVANTAGED BUSINESS ENTERPRISE (“DBE”) PROGRAM

A. In General. The Contractor agrees to abide by the C ity Code Sections 70-456, ef seq.,
to use its best efforts to carry out all applicable requirements of the City’s DBE Program for the
administration of this Agrecment, as set forth in the City Code and any applicable rules adopted
thereunder. The City’s Office of Supplier Diversity (“OSD™) oversecs the DBE Program and
assigns a DBE Compliance Officer (‘DBECO”) to cnsure compliance.

B. Monitoring. To ensure compliance with DBE requirements during the term of this
Agreement, thc DBECO will monitor the Contractor’ usc of DBE subcontractors/supplicrs (“DBE
Entities™) through the following actions:

1. Job site visits;

2. Electronic payment tracking via the Contract Compliance Monitoring System or
other means as approved by the OSD;
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3. Routine audits of contract payments to all subcontractors;
4. Reviewing of records and reports; and/or
5. Interviews of selected personnel.

The DBECO may schedule inspections and on-site visits with or without prior notice to the
Contractor or DBE Entities.

C. Cooperation. The Contractor shall:

1. Designate an individual as the “DBE Liaison” who will monitor the Contractor’s
DBE participation as well as document and maintain records of “Good Faith
Efforts” with DBE Entities.

2. Execute written contracts with DBE Entities that meet the applicable DBE goals.

a. The Contractor shall provide thc DBECO with copies of said contracts
within 30 days from the date this Agreement is fully executed between the
City and the Contractor.

b. The Contractor shall agrec to promptly pay subcontractors, including DBE
Entities, in accordance with law.

3. Establish and maintain the following records for review upon request by the OSD:
Copics of written contracts with DBE Entitics and purchase orders;
b. Documecntation of payments and other transactions with DBE Entitics;

¢. Appropriate cxplanations of any changes or replacements of DBE Entitics,
which may include a record of “Post-Award Good Faith Efforts” for cach
certificd firm that the Contractor does not usc in accordance with the
approved DBE participation submission;

d. Any other records requircd by thc OSD.

The Contractor is required to maintain such records for 3 ycars after completion or closcout
of this Agrcement. Such records are necessary to determine compliance with their DBE
obligations.

4. Post monthly payments and submit regular reports to the DBECO as required via
the online “Contract Compliance Monitoring System’ or other mcans approved by
the OSD.

a. The Contractor shall submit the initial report outlining DBE participation
within 30 days from the date of notice to proceed (or equivalent document)
issued by the City to the Contractor. Thereafter, “DBE Utilization” teports
shall be due on or before the fifteenth day of each month until all DBE
subcontracting work is completed.

b. Reports are required even when no activity has occurred in a monthly
period.
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c. If the established percentage is not being met, the monthly report shall
include a narrative description of the progress being made in DBE
participation.

d. The Contractor may also be required to attach or upload copies of canceled
checks or bank statements that identify payer, payee, and amount of transfer
to verify payment information as indicated on the form.

5. Conform to the established percentage as approved by the OSD.

a. The total dollar amount of the Agreement shall include approved change
orders and amendments. For a requirements contract, the total dollar
amount shall be based in actual quantities ordered.

b. No changes to the established percentage and DBE Entitics submitted on
DBE Compliance Form-1 shall be allowed without approval by the OSD.

¢. The City will not adjust the contract for any increase in cost due to
replacement of DBE Entitics.

D. Post-Award Modification. The OSD may grant a post-award modification request if:

a. forareason beyond the Contractor’s control, the Contractor is unable to use
the certificd DBE entity submitted on DBE Compliance Form-1 to perform
the specified work. The Contractor must notify the OSD of the intent for
removal and substitution of a certified DBE immediatcly upon
determination of that the DBE submitted on Compliance Form -1 is unable
to perform the specified work. In such case, the Contractor shall usc and
document “Good Faith Efforts” to find a similarly qualified and certified
DBE entity to perform such specified work. The same criteria used for
cstablishing “Good Faith Efforts™ in maximizing the participation of DBE
Entitics prior to awarding the Agreement will also apply to the substitution
of DBE subcontractors during the performance of the Agreement; or

b. the Contractor reasonably belicves that, due to a change of scope, cxccution
of the work in accordancc with the directions from the City is unlikely to
mcct the established percentage or terms. In such case, the Contractor shall
use and document “Good Faith Efforts™ to achieve a reasonable amount of
DBE participation on the remaining work on the Agreement.

ARTICLE X — NON-DISCRIMINATION

A. Equal Employment Opportunity. In all hiring or employment made possible by, or
resulting from this Agreement, the Contractor (1) will not discriminate against any employee or

applicant for employment because of race, color, religion, scx, gender, age, physical or mental
disability, national origin, sexual oricntation, creed, culture, or ancestry, and (2) wherc applicable,
will take affirmative action to ensure that the Contractor’s employees are treated during
employment without regard to their race, color, religion, sex, gender, age, physical or mental
disability, national origin, sexual orientation, creed, culture, or ancestry. This requirement shall
apply to, but not be limited to, the following: employment, upgrading, demotion or transfer,
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recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of
compensation, and selection for training, including apprenticeship. All solicitations or
advertisements for employees shall state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex, gender, age, physical or mental disability,
national origin, sexual orientation, creed, culture, or ancestry.

B. Non-Discrimination. In the performance of this Agreement, the Contractor will not
discriminate on the basis, whether in fact or perception, of a person's race, color, creed, religion,
national origin, ancestry, age, sex, gender, sexual orientation, gender identity, domestic partner
status, marital status, physical or mental disability, or AIDS- or HIV-status against (1) any
employee of the City working with the Contractor in any of Contractor’s operations within Orlcans
Parish or (2) any person seeking accommodations, advantages, facilities, privileges, services, or
membership in all business, social, or other establishments or organizations operated by the
Contractor. The Contractor agrees to comply with and abide by all applicable fedcral, state, and
local laws relating to non-discrimination, including, without limitation, Title VI of the Civil Rights
Act of 1964, Section V of the Rehabilitation Act of 1973, and the Americans with Disabilities Act
of 1990.

C. Incorporation into Subcontracts. The Contractor will incorporate the terms and
conditions of this Article into all subcontracts, by reference or otherwise, and will require all
subcontractors to comply with thesc provisions.

D. Termination for Breach. The City may terminatc this Agrecment for cause if the
Contractor fails to comply with any obligation in this Article, which failurc is a material breach of
this Agreement.

ARTICLE Xi — INDEPENDENT CONTRACTOR

A. Independent Contractor Status. The Contractor is an independent contractor and shall
not be deemed an employce, servant, agent, partner, or joint venture of the City and will not hold
itself or any of its employccs, subcontractors, or agents to be an employee, partner, or agent of the
City.

B. Exclusion of Worker’s Compensation Coverage. The City will not be liable to the
Contractor, as an independent contractor as defined in La. R.S. 23:1021(6), for any bencfits or
coverage as provided by the Worker’s Compensation Law of the Statc of Louisiana. Under the
provisions of La. R.S. 23:1034, any person cmployed by the Contractor will not be considered an
employee of the City for the purpose of Worker’s Compensation coverage.

C. Exclusion of Unemployment Compensation Coverage. The Contractor, as an
independent contractor, is being hired by the City under this Agreement for hire and defined in La.
R.S. 23:1472(12)(E), and neither the Contractor nor anyone employed by it will be considered an
cmployec of the City for the purposc of unemployment compensation coverage, which coverage
is being hereby expressly waived and excluded by the parties, because: (a) the Contractor has been
and will be free from any control or direction by the City over the performance of the services
covered by this contract; (b) the services to be performed by the Contractor are outside the normal
course and scope of the City’s usual business; and (c) the Contractor has been independently
engaged in performing the services required under this Agreement prior to the date of this
Agreement.
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D. Waiver of Benefits. The Contractor, as an independent contractor, will not receive
from the City any sick or annual leave benefits, medical insurance, life insurance, paid vacations,
paid holidays, sick leave, pension, or Social Security for any services rendered to the City under
this Agreement.

ARTICLE XII - FORCE MAJEURE

A. Event. An event of Force Majeure will include any event or occurrence not
reasonably foreseeable by the City at the execution of this Agreement, which will include, but not
be limited to, abnormally severe and unusual weather conditions or other acts of God (including
tropical weather events, tornados, hurricanes, and flooding); declarations of emergency; shortages
of labor or materials (not caused by City); riots; terrorism; acts of public enemy; war; sabotage;
cyber-attacks, threats, or incidents; epidemics or pandemics; court or governmental order; or any
other causc whatsoever beyond the reasonable control of City, provided such event was not caused
by the negligence or misconduct of City, by the failure of City to comply with applicable laws, or
by the breach of this Agreement.

B. Notice. To seek the benefit of this Article, the City must provide notice in writing
to the Contractor stating: (1) an cvent triggering this Article has occurred; (2) the anticipated cffect
of the Forcec Majeure cvent on pertormance; and (3) the expected duration of the delay, if the
Agreement is being suspended

C. Effect.

1. Upon the occurrence of a Force Majeure event, for which the City has provided
required notice, the City may, at its sole discretion:

a. Suspend this Agreement for a duration to be set by the City, not to cxceed 90
days. During such time of suspension, the Parties will not be liable or
responsible for performance of their respective obligations under this
Agreement, and there will be excluded from the computation of such period of
time any delays directly duc to the occurrence of the Force Majeurc event,
During any such period of suspension, the Contractor must take all
commercially rcasonable actions to mitigate against the effects of the Force
Majeure event and to cnsurc the prompt resumption of performance when so
instructed by the City; or

b. Terminate this Agreement, cither immediately or after one or more periods of
suspension, effective on notice to Contractor and without any further
compensation due.

2. Notwithstanding Section C(1) above, the obligations relating to making payments
when duc (for services or materials already provided) and thosc obligations
specified to survive in the Agreement will be unaffected by any suspension or
termination.
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ARTICLE XIII - NOTICE

A. In_General.  Except for any routine communication, any notice, demand,
communication, or request required or permitted under this Agreement will be given in writing
and delivered in person or by certified mail, return receipt requested, as follows:

1. To the City:

Director, Office of Stormwater and Green Infrastructure
City of New Orleans

1601 Perdido Street, Suite 3H!1 14

New Orleans, LA 70112

&

City Attorney

City of New Orleans

1300 Perdido Street, Suite SE03
New Orleans, LA 70112

2. To the Contractor:
ECS Southeast, LLC
11211 Industriplex Blvd. # 300
Baton Rouge, LA 70809-4179

B. Effectiveness. Notices are cffective when reccived, except any noticc that is not
received duc to the intended recipient’s refusal or avoidance of delivery is deemed reccived as of
the date of the first attempted delivery.

C. Notification of Change. Each Party is rcsponsible for notifying the other in writing,
that refercnces this Agreement, of any changes in its address(es) set forth above.

ARTICLE X1V - ADDITIONAL PROVISIONS

A. Amendment. The City’s officers and cmployecs are not authorized to request or
instruct the Contractor to perform any work beyond the scope or duration of this Agreement in the
absence of an exccuted amendment to this Agreement. No amendment of or modification to this
Agrcement shall be valid unless and until exccuted in writing by the duly authorized
representatives of both Parties to this Agreement.

B. Assignment. This Agreement and any part of the Contractor’s interest in it are not
assignable or transferablc without the City’s prior written consent.

C. Choice of Law. This Agrcement will be construed and enforced in accordance with
the laws of the State of Louisiana without regard to its conflict of laws provisions.

D. Compliance with City’s Hiring Requirements — Ban the Box.

I. The Contractor agrees to adhere to the City’s hiring requirements contained in C ity Code
Sections 2-8(d) and 2-13(a)-(f). Prior to executing this Agreement, the Contractor must
provide a sworn statement attesting to its compliance with the City’s hiring requirements
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or stating why deviation from the hiring requircments is necessary.

2. Failure to maintain compliance with the City’s hiring requirements through the term of the
Agreement, or to provide sufficient written reasons for deviation, is a material breach of
this Agreement. Upon learning of any such breach, the City will provide the Contractor
notice of noncompliance and allow the Contractor thirty (30) days to come into
compliance. If, after providing notice and thirty (30) days to cure, the Contractor remains
noncompliant, the City may move to suspend payments to the Contractor, void the
Agreement, or take any such legal action permitted by law or this Agreement.

3. This section will not apply to any agreements excluded from the City’s hiring requirements
by City Code Scctions 2-8(d) or (g). Should a court of competent jurisdiction find any part
of this section to be unenforceable, the scction should be reformed, if possible, so that it is
enforceable to the maximum extent permitted by law, or if reformation is not possible, the
section should be fully severablc and remaining provisions of the Agreement will remain
in full force and effect.

4. The Contractor will incorporatc the terms and conditions of this Article into all
subcontracts, by refercnce or otherwise, and will require all subcontractors to comply with
those provisions.

E. Conflicting Employment. To cnsurc that the Contractor’s cfforts do not conflict with
the City’s interests, and in recognition of the Contractor’s obligations to the City, the Contractor
will decline any offer of other employment if its performance of this Agrecment is likely to be
adversely affccted by the acceptance of the other employment. The Contractor will promptly notify
the City in writing of its intention to accept the other employment and will disclosc all possible
cffects of the other employment on the Contractor’s performance of this Agrcement. The City will
make the final determination whether the Contractor may accept the other employment.

F. Construction of Agreement. Ncithcr Party will be decmed to have drafted this
Agreement. This Agreement has becn reviewed by all Parties and shall be construed and
interpreted according to the ordinary meaning of the words used so as to fairly accomplish the
purposcs and intentions of all Partics. No term of this Agreement shall be construed or resolved in
favor of or against the City or the Contractor on the basis of which Party drafted the uncertain or
ambiguous language. The headings and captions of this Agrcement arc provided for convenience
only and are not intended to have cffect in the construction or interpretation of this Agreement.
Where appropriate, the singular includes the plural and neutral words and words of any gender
shall include the neutral and other gender.

G. Cost Recovery. In accordance with Section 2-8.1 of the Municipal Code cntitled “Cost
recovery in contracts, cooperative endeavor agreements, and grants,” to the maximum extent
permitted by law, the Contractor shall reimburse the City or disgorge anything of value or
cconomic benefit received from the City if the Contractor fails to meet its contractual obligations.

H. Entire Agreement. This Agreement, including all incorporated documents, constitutcs
the final and complete agreement and understanding between the Parties. All prior and
contemporaneous agreements and understandings, whether oral or written, are superseded by this
Agreement and arc without effect to vary or alter any terms or conditions of this Agrecment,

L. Exhibits. The following exhibits will be and are incorporated into this Agreement:
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1. Exhibit A — Contract Unit Prices, ECS Southeast, LLC
2. Exhibit B— HUD Compliance Provisions

J. Jurisdiction. The Contractor consents and yields to the jurisdiction of the State Civil
Courts of the Parish of Orleans and formally waives any pleas or exceptions of jurisdiction on
account of the residence of the Contractor.

K. Limitations of the City’s Obligations. The City has no obligations not explicitly set

forth in this Agreement, any incorporated documents, or expressly imposed by law.

L. No Third-Party Beneficiaries. This Agreement is entered into for the exclusive benefit
of the Parties and the Parties expressly disclaim any intent to benefit anyone not a party to this
Agreement.

M. Non-Exclusivity. This Agreement is non-exclusive and the Contractor may provide
services to other clicnts, subject to the City’s approval of any potential conflicts with the
performance of this Agreement, and the City may engage the scrvices of others for the provision
of some or all of the work to be performed under this Agreement.

N. Non-Waiver. The failurc of cither Party to insist upon strict compliance with any
provision of this Agrecment, to cnforce any right, or to seek any remedy upon discovery of any
default or breach of the other Party at such time as the initial discovery of the existence of such
noncompliancc, right, default, or breach shall not affect or constitute a waiver of either Party’s
right to insist upon such compliance, excrcise such right, or seek such remedy with respect to that
default or breach, or any prior, contemporaneous, or subsequent default or breach.

O. Order of Documents. In the cvent of any conflict between the provisions of this

Agreement any incorporated documents, the terms and conditions of the documents will apply in
this order: The Agreement; The RFP; and the Contractor’s RFP Submittal.

P. Ownership Interest Disclosure. The Contractor will provide a sworn affidavit listing
all natural or artificial persons with an ownership interest in the Contractor and stating that no
other person holds an ownership interest in the Contractor via a counter letter. For the purposes of
this provision, an “ownership intcrest™ shall not be deemed to include ownership of stock in a
publicly traded corporation or ownership of an interest in a mutual fund or trust that holds an
intercst in a publicly traded corporation. If the Contractor fails to submit the required affidavits,
the City may, after 30 days’ written notice to the Contractor, take such action as may be necessary
to causc the suspension of any further payments until the required affidavits are submitted.

Q. Ownership of Records. Upon final payment, all data collected and all products of work
prepared, created, or modified by Contractor in the performance of this Agreement, including
without limitation any and all notes, tables, graphs, reports, files, computer programs, source code,
documents, records, disks, original drawings, or other such material, regardless of form and
whether finished or unfinished, but excluding the Contractor’s personnel and administrative
records and any tools, systems, and information used by the Contractor to perform the services
under this Agrecement, including computer software (object code and source code), know-how,
methodologies, equipment, and processes and any related intcllectual property {(collectively,
“Work Product™) will be the exclusive property of City and the City will have all right, title, and
interest in any Work Product, including, without limitation, the right to secure and maintain any
copyright, trademark, or patent of Work Product in the City’s name. No Work Product may be
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reproduced in any form without the City’s express written consent. The City may usc and distribute
any Work Product for any purpose the City deems appropriate without the Contractor’s consent
and for no additional consideration to the Contractor.

R. Prohibition of Financial Interest in Agreement. No elected official or employee of
the City shall have a financial interest, direct or indirect, in this Agreement. For purposes of this
provision, a financial interest held by the spouse, child, or parent of any elected official or
employee of the City shall be deemed to be a financial intercst of such elected official or employee
of the City. Any willful violation of this provision, with the expressed or implied knowlcdge of
Contractor, shall render this Agreement voidable by the City and shall entitle the City to recover,
in addition to any other rights and remedies available to the City, all monies paid by the City to
Contractor pursuant to this Agreement without regard to Contractor’s otherwise satisfactory
performance of the Agreement.

S. Prohibition on Political Activity. Nonc of the funds, materials, property, or services
provided directly or indircctly under the terms of this Agreement shall be used in the performance
of this Agrecement for any partisan political activity, or to further the clection or defeat of any
candidate for public office.

T. Remedies Cumulative. No remedy set forth in the Agreement or otherwise conferred
upon or reserved to any Party shall be considered cxclusive of any other remedy available to a
Party. Rather, cach remedy shall be deemed distinct, scparate and cumulative and each may bc
cxercised from time to time as often as the occasion may arisc or as may be decemed cxpedient.

U. Severability. Should a court of competent jurisdiction find any provision of this
Agreement to be uncnforceable as written, the uncnforceable provision should be reformed, if
possible, so that it is enforceable to the maximum extent permitted by law or, if reformation is not
possible, the unenforceable provision shall be fully scverable and the remaining provisions of the
Agreement remain in full force and effect and shall be construed and enforced as if the
unenforceable provision was ncver a part the Agreement.

V. Special Conditions for HUD Contract Compliance. The “HUD Compliance

Provisions” attachcd as Exhibit “B” to this Agrecmcnt, arc cxpressly incorporated in the
Agreement and will be cffective, notwithstanding any provision of thc Agrecement or any
incorporated documents, to the contrary, upon the City’s notice to the Contractor that the C ity
intends to seek reimbursement from HUD in connection with the work to be performed under this
Agreement. '

W. Subcontractor Reporting. The Contractor will provide a list of all natural or artificial
persons who are retained by the Contractor at the time of the Agreement’s execution and who are
expected to perform work as subcontractors in connection with the Contractor’s work for the City.
For any subcontractor proposed to be retained by the Contractor to perform work on the Agrecment
with the City, the Contractor must provide notice to the City within 30 days of retaining that
subcontractor. If the Contractor fails to submit the required lists and notices, the City may, after
thirty 30 days’ written notice to the Contractor, take any action it deems necessary, including,
without limitation, causing the suspension of any payments, until the required lists and notices arc
submitted.

X. Survival of Certain Provisions. All representations, warranties, and obligations
concerning records retention, inspections, audits, ownership, indemnification, payments,
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remedies, jurisdiction, and choice of law shall survive the expiration, suspension, or termination
of this Agreement and continue in full force and effect.

Y. Terms Binding. The terms and conditions of this Agreement are binding
on any heirs, successors, transferces, and assigns.

ARTICLE XV - ELECTRONIC SIGNATURE AND DELIVERY

The Parties agree that a manually signed copy of this Agreement and any other document(s)
attached to this Agreement delivered by email shall be deemed to have the same legal cffect as
delivery of an original signed copy of this Agreement. No legally binding obligation shall be
created with respect to a Party until such Party has delivered or caused to be delivered a manually
signed copy of this Agreement.

[SIGNATURES CONTAINED ON THE FOLLOWING PAGES]

[The remainder of this page is intentionally left blank.]
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IN WITNESS WHEREOF, the City and the Contractor, through their duly authorized

representatives, execute this Agreement.

CITY OF NEW ORLEANS

D

P 4 ” ';\
N AL )
BY: [ dR ar >

LATOYA CANTRELL, MAYOR

, 2025

Executed on this g of 'ﬂ»r/f/lt/l%

FORM AND LEGALITY APPROVED:
Law Department

— - T—
"

By: -l

Printed Name: A n (/(lhf W J‘ r"i?: 4 ﬁ/’/‘\fi A

CITY OF NEW,OR

EANS, CITY COUNCIL

INCIL P/ SIDENT

ECS SOUTHEAST, LLC

BY:

DEREK L. CLYBURN, P.E., SUBSIDIARY PRESIDENT

FEDERAL TAX I.D. NO.

[EXHIBITS A -B CONTAINED ON THE FOLLOWING PAGES]
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IN WITNESS WHEREOF, the City and the Contractor. through their duly authorized
representatives, execute this Agrcement.

CITY OF NEW ORLEANS

BY:

LATOYA CANTRELL, MAYOR

Executed on this of , 2025

FORM AND LEGALITY APPROVED:
Law Department

By:

Printed Name:

CITY OF NEW ORLEANS, CITY COUNCIL

BY:

CITY COUNCIL PRESIDENT

ECS SOUTHEAST, LLC

X

BY:

D‘E“R‘E‘K I. CLYRIURN. P.E., SUBSIDIARY PRESIDENT

FEDERAL TAX L.D. NO.

[EXHIBITS A -B CONTAINED ON THE FOLLOWING PAGES]
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EXHIBIT “A”

CONTRACT UNIT PRICES, ECS SOUTHEAST, LLC

item # Description of Service Unit of Unit Price
Measure
A) Geotechnicai Testing (No geotechnical testing for design engineering purposes anticipated for this contract)
B) Piling Inspection
B-01 |Pile load test (ASTM D-1143), 50-ton maximum Each $ 4,000.00
B-02 |Timber pile inspection (3,500 linear feet minimum) Ln Ft 3 0.17
B-03 |Prestressed pile/girder inspection Hour $ 65.00
B-04 |Prestressed pile/girder inspection, Overtime after 8 hours Hour $ 97.50
B-05 |Pile logging Hour $ 55.00
B-06 |Pile logging, Overtime after 8 hours Hour 3 82.50
B-07 |Numbered pile pian Sheet 3 150.00
B-08 |[Cost of painting piles including labor and materials Lump Sum|Cost + 15%
C) Soil Testing
C-01 |Standard or modified Proctor test on sand with five (5) or more soil samples  [Each $ 175.00
c-02 Stgndard or modified Proctor test on sand with fess than or equal to four (4) Each $ 175.00
soil samples
C-03 |Modified Proctor test on aggregate with five (5) or more soil samples Each $ 175.00
C-04 Modified Proctor test on aggregate with less than or equal to four (4) soil Each $ 175.00
samples
C-05 |Depth check of engineered base material Each $ 25.00
C-06 |Atterberg limits, material passing No. 40 sieve with gradation Each $ 80.00
C-07 [Base course gradiation, LADOTD 1003.03 Each $ 90.00
C-08 |Sieve analysis (200 wash) Each $ 40.00
C-09 |Soil classification Each $ 90.00
c-10 Field nuclear density test (ASTM D-2933)(LADOTD TR 401), minimum three Each $‘ 105.00
(3) tests per trip. The Technician will not be required to wait between tests. '
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Item # Description of Service Unit of Unit Price
Measure

C-11  |Unconsolidated Undrained Triaxial Compression Test (ASTM D2850) Each $ 95.00

C-12  |California Bearing Ratio Test (ASTM D1883) Each 3 550.00

C-13  |Proof Roll Inspection Per Visit | $ 350.00

D) Asphaltic Concrete

D-01  |Review of contractor submitted job mix formula Each $ 125.00

D-02 |Atterberg limits, material passing No. 4 sieve Each $ 80.00
Using the services of one (1) technician {Technician shall be Louisiana

D-03  |Department of Transportation and Development Certified Asphaltic Concrete [Ton 3 1.50
Plant Technician)(500 ton minimum)

D-04 |Services of roadway technician at the job site Hour 3 55.00

D-05 Services of rgadway technician at the job site, Overtime after eight (8) hours Hour $ 82 50
devoted to City work only

D-06 |Testing of cores cut by contractor for density and thickness Each 3 50.00
Determining the thickness of the existing asphaltic concrete pavement, 4 inch

D-07 diameter by 8 inch depth maximum, and identify type Each $ 150.00

D-08 |[For each additional inch of asphait or part therof Inch $ 25.00
Determining the thickness of the existing combination of asphalt concrete

D-08 pavement, 4 inch diameter by 8 inch depth maximum, and identify type Each 3 150.00

D-10 For each underlying additional inch of combination asphalt and concrete Inch $ 25.00
pavement or part thereof

E) Concrete Materiais Inspection and Tests

E-01 |Review of contractor submittal for compliance with specification requirements [Lump Sum{ $ 200.00

E-02 |Gradation tests of sand and/or gravel Each $ 90.00

E-03 |Sampling sand and/or gravel for gradation test, (minimun 4 hours) Hour $ 55.00

E-04 [Services of technician at the job site during concrete paving operations Hour 3 55.00

E-05 |Overtime after eight hours fully devoted to City work only Hour $ 82.50

E-06 {Concrete cylinder break Each $ 20.00
Determining the thickness of the existing hardened concrete pavement, 4 inch

&-07 diameter by 8 inch depth maximum, and identify type Each $ 150.00

E-08 |For each additional inch or part thereof inch 3 25.00

E-09 [Compressive strength of drilled cores, per core Each 3 35.00
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item # Description of Service Unit of Unit Price
Measure
Sampling concrete at the job site; conducting a slump test; molding cylinders
E-10 \including collecting, curing, and reporting results; by Technician who has AC! |Each $ 390.00
Certification (minimum four cylinders per trip)
F) Maturity Method (ASTM C1014)
F-01 |Establish Curve Each $ 750.00
F-02 |Instaliation/Recording Hour $ 75.00
F-03 |Loggers Each $ 68.00
G) Transportation
G-01 [Rate per mile (determined by IRS each year) Mile IRS Rate
H) Vibration Monitoring
H-01 |Vibration monitoring (four-hour minimum) Hour 3 65.00
H-02 |Overtime after 8 hours for vibration monitoring devoted to City work only Hour 3 82.50
1) Green Infrastructure
{-01  |Surface Infiltration Rate (ASTM C1701) (ASTM C1781) Per Visit | $ 550.00
1-02  |Bridging Stone Analysis (ASTM F1632 - Method A) (ASTM C136-01) Lump Sum| $ 750.00
J) Project Management/Supervison Hour $ 125.00
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EXHIBIT “B”

HUD COMPLIANCE PROVISIONS

FOR
DIRECT GRANTEE
CONSTRUCTION AND PROFESSIONAL SERVICES CONTRACTS

CONTENTS

EQUAL EMPLOYMENT OPPORTUNITY (Equal Opportunity Clause)
STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY
CONSTRUCTION CONTRACT SPECIFICATIONS

NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION

CERTIFICATION OF NONSEGREGATED FACILITIES

CIVIL RIGHTS

SECTION 109 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF
1974

SECTION 3 OF THE HOUSING AND URBAN DEVELOPMENT ACT OF 1968 —
ECONOMIC OPPORTUNITIES FOR LOW- AND VERY LOW-INCOME PERSONS
SECTION 503 OF THE REHABILITATION ACT OF 1973 (29 USC 793)
SECTION 504 OF THE REHABILITATION ACT OF 1973, AS AMENDED

AGE DISCRIMINATION ACT OF 1975

CERTIFICATION OF COMPLIANCE WITH AIR AND WATER ACTS

SPECIAL CONDITIONS PERTAINING TO HAZARDS, SAFETY STANDARDS
AND ACCIDENT PREVENTION

FLOOD DISASTER PROTECTION

ACCESS TO RECORDS - MAINTENANCE OF RECORDS

INSPECTION

REPORTING REQUIREMENTS

CONFLICT OF INTEREST

ACTIVITIES AND CONTRACTS NOT SUBJECT TO EXECUTIVE ORDER 11246,
AS AMENDED

PATENTS

COPYRIGHT

TERMINATION FOR CAUSE

TERMINATION FOR CONVENIENCE

ENERGY EFFICIENCY

SUBCONTRACTS

DEBARMENT, SUSPENSION, AND INELIGIBILITY

PROTECTION OF LIVES AND HEALTH
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27.
28.
29.
30.
31
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43,
44,
45.
46.
47.
48.

49.

BREACH OF CONTRACT TERMS

PROVISIONS REQUIRED BY LAW DEEMED INSERTED

CHANGES

PERSONNEL

ANTI-KICKBACK RULES

ASSIGNABILITY

INTEREST OF CONTRACTOR

POLITICAL ACITIVITY

COMPLIANCE WITH THE OFFICE OF MANAGEMENT AND BUDGET
DISCRIMINATION DUE TO BELIEFS

CONFIDENTIAL FINDINGS

LOBBYING

FEDERAL LABOR STANDARDS PROVISIONS

SOLID WASTE DISPOSAL ACT

CONFIDENTIALITY

REPAYMENT OF FUNDS

DUPLICATION OF BENEFITS

LIMITED ENGLISH PROFICIENCY (LEP)

RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT
BYRD ANTI-LOBBYING AMENDMENT

PROCUREMENT OF RECOVERED MATERIALS.

PROHIBITION ON CERTAIN TELECOMMUNICATIONS AND VIDEO
SURVEILLANCE SERVICES OR EQUIPMENT.

DOMESTIC PREFERENCES FOR PROCUREMENTS

EQUAL EMPLOYMENT OPPORTUNITY (Equal Opportunity Clause)
(applicable to contracts and subcontracts exceeding $10,000)

During the performance of this contract, the Contractor agrees as follows:

A.

The Contractor will not discriminatc against any employee or applicant for

employment because of race, color, religion, sex, or national origin. The Contractor will
take affirmative action to ensurc that applicants are employed, and that employees are
treated during employment, without regard to their race, color, religion, sex, or national
origin. Such action shall include, but not be limited to, the following: employment,
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training,
including apprenticeship. The Contractor agrees to post in conspicuous places, available
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to employees and applicants for employment, notices to be provided setting forth the
provisions of this nondiscrimination clause.

B. The Contractor will, in all solicitations or advertisements for employees placed by or on
behalf of the Contractor, state that all qualified applicants will receive consideration
without regard to race, color, religion, sex, or national origin,

C. The Contractor will send to each labor union or representative of workers with which he
has a collective bargaining agreement or other contract or understanding, a notice to be
provided by the Contract Compliance Officer advising the said labor union or workers'
representatives of the Contractor's commitment under this section, and shall post copies
of the notice in conspicuous places available to employces and applicants for

cmployment.

D. The Contractor will comply with all provisions of Exccutive Order 11246 of September
24, 1965, as amended, and the rules, rcgulations, and relcvant orders of the Secretary of
Labor. ‘

E. The Contractor will furnish all information and reports required by Executive Order

11246 of September 24, 1965, as amended, and by rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and will permit access to his books, records, and
accounts by the Department and the Secretary of Labor for purposes of investigation to
ascertain compliance with such rulcs, regulations, and others.

F. In the event of the Contractor's noncompliance with the non-discrimination clauses of
this contract or with any of the said rules, regulations, or orders, this contract may be
cancelled, terminated, or suspended in whole or in part and the Contractor may be
declared incligible for further Government contracts in accordance with procedures
authorized in Executive Order 11246 of Septembcr 24, 1965, as amended, or by rule,
regulation, or order of the Secretary of Labor, or as otherwise provided by law.

G. The Contractor will include the provisions of the sentence immediately preceding
paragraph A and the provisions of paragraphs A through G in cvery subcontract or
purchasc order unless exempted by rules, regulations, or orders of the Secretary of Labor
issued pursuant to Section 204 of Executive Order 11246 of September 24, 1965, as
amended, so that such provisions will be binding upon each Contractor or vendor. The
Contractor will take such action with respect to any subcontract or purchase order as the
Department may direct as a mcans of enforcing such provisions, including sanctions for
noncompliance. Provided, however, that in the event a Contractor becomes involved in,
or is threatened with, litigation with a Contractor or vendor as a result of such direction
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by the Department, the Contractor may request the United States to enter into such
litigation to protect the interest of the United States.

2. STANDARD FEDERAL EQUAL EMPLOYMENT OPPORTUNITY
CONSTRUCTION CONTRACT SPECIFICATIONS
(applicable to contracts and subcontracts exceeding $10,000)

A. Asused in these specifications:

(1) "Covered area" means the gcographical area described in the solicitation from
which this contract resulted;

(2) "Director" means Dircctor, Office of Federal Contract Compliance Programs,
United States Dcpartment of Labor, or any person to whom the Director delegates
authority;

3) "Employer identification number" means the Federal Social Sccurity number used
on the Employer's Quarterly Federal Tax Return, U.S. Treasury Dcpartment Form
941.

(4) "Minority" includes:

(a) Black (all persons having origins in any of the Black African racial groups
not of Hispanic origin),

b) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South
America or other Spanish Culture or origin, rcgardless of race);

() Asian and Pacific Islander (all persons having origins in any of the
original peoplc of the Far East, Southeast Asia, the Indian Subcontinent, or
the Pacific Islands): and

(d) Amcrican Indian or Alaskan Native (all persons having origins in any of
the original peoples of North America and maintaining identifiable tribal
affiliations through membership and participation or community
identification).

B. When the Contractor, or any contractor, at anytime, subcontracts a portion of the work
involving any construction trade, it shall physically include in each subcontract, in excess
of $10,000, the provisions of these specifications and the Notice which contains the
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applicable goals for minority and female participation and which is set forth in the
solicitations from which this contract resulted.

If the Contractor is participating (pursuant to 41 CFR 60 4.5) in a Hometown Plan
approved by the U.S. Department of Labor in the covered area either individually or
through an association, its affirmative action obligations on all work in the Plan area
(including goals and timetables) shall be in accordance with that Plan for those trades
which have unions participating in the Plan. Contractors must be able to demonstrate
their participation in compliance with the provisions of any such Hometown Plan. Each
Contractor or Contractor participating in an approved Plan is individually required to
comply with its obligations under the EEO clause, and to make a good faith effort to
achieve each goal under the Plan in each trade in which it has employees. The overall
good faith performance by other Contractors or contractors toward a goal in an approved
Plan does not excuse any covered Contractor's or contractor's failure to take good faith
efforts to achieve the Plan goals and timetablcs.

The Contractor shall implement the specific affirmative action standards provided In
paragraphs G(1) through G(16) of thesc specifications. The goals set forth in the
solicitation from which this contract resulted arc expressed as percentages of the total
hours of employment and training of minority and femalc utilization the Contractor
should reasonably be able to achicve in each construction trade in which it has employces
in the covered arca. Covered construction Contractors performing contracts in
geographical areas where they do not have a federal or federally-assisted construction
contract shall apply the minority and female goals cstablished for the geographic arca
where the contract is being performed. Goals are published periodically in the Federal
Register in notice form and such notices may be obtained from any Office of Federal
Contract Compliance Programs office or from Federal procurement contracting officers.
The Contractor is cxpected to make substantially uniform progress in meeting its goals in
each craft during the period specified.

Neither the provisions of any collective bargaining agreement, nor the failure by a union
with whom the Contractor has a collective bargaining agreemecnt, to refer either
minoritics or women shall excuse the Contractor's obligations under these specifications,
Executive Order 11246, or the regulations promulgated pursuant thereto.

In order for the non-working training hours of apprentices and trainees to be counted in
meeting the goals, such apprentices and trainees must be employed by the Contractor
during the training period, and the Contractor must have made a commitment to employ
the apprentices and trainees at the completion of their training, subject to the availability
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of employment opportunities. Trainees must be trained pursuant to training programs
approved by the U.S. Department of Labor.

G. The Contractor shall take specific affirmative action to ensure equal employment
opportunity. The evaluation of the Contractor's compliance with these specifications
shall be based upon its effort to achieve maximum results from its actions. The
Contractor shall document these efforts fully, and shall implement affirmative action
steps at least as extensive as the following:

(1) Ensure and maintain a working environment free of harassment,
intimidation, and coercion at all sites, and in all facilities at which the
Contractor's employees are assigned to work. The Contractor, where
possible, will assign two or more women to each construction project.
The Contractor shall specifically cnsure that all foremen, superintendents
and other on-site supcrvisory personnel are aware of and carry out the
Contractor's obligation to maintain such a working cnvironment, with
specific attention to minority or female individuals working at such sitcs
or in such facilitics.

2 Establish and maintain a current list of minority and female recruitment
sourcces, provide written notification to minority and female recruitment
sources and to community organizations when the Contractor or its unions
have employment opportunities available, and maintain a record of the
organization's responscs.

3) Maintain a current file of the names, addresses, and telephonce numbers of
cach minority and femalc off-the-street applicant and minority or femalc
referral from a union, a recruitment source, or community organization
and of what action was taken with respect to cach such individual. If such
individual was sent to the union hiring hall for referral and was not
referred back to the Contractor by the union or, if referred, not employed
by the Contractor, this shall bc documented in the file with the reason
therefore, along with whatever additional actions the Contractor may have
taken.

{4) Provide immediate written notification to the Director when the union or
unions with which the Contractor has a collective bargaining agreement
have not referred to the Contractor a minority person or woman sent by
the Contractor, or when the Contractor has other information that the
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)

(6)

(7

(8)

9)

union referral process has impeded the Contractor's efforts to meet its
obligations.

Develop on-the-job training opportunities and/or participate in training
programs for the area which cxpressly includes minorities and women,
including upgrading programs and apprenticeship and trainee programs
relevant to the Contractor's employment needs, especially those programs
funded or approved by the Department of Labor. The Contractor shall
provide notice of these programs to the sources compiled under G(2)
above.

Disseminate the Contractor's EEO policy by providing notice of the policy
to unions and training programs and requesting their cooperation in
assisting the Contractor in mecting its EEO obligations; by including it in
any policy manual and collective bargaining agrecment; by publicizing it
in the company newspaper, annual report, ctc.; by specific review of the
policy with all management personnel and with all minority and female
employees at lcast once a year; and by posting the company EEO policy
on a bulletin board accessible to all employecs at each location where
construction work is performed.

Review, at least annually, the company’s EEO policy and affirmative
action obligations under these specifications with all employecs having
any responsibility for hiring, assignment, layoff, termination, or other
cmployment decisions including specific review of these items with on-
site supervisory personnel such as Supcrintendents, General Foreman, ctc.,
prior to the initiation of construction work at any job sitc. A written
record shall be made and maintained identifying the time and place of
thesc meetings, persons attending, subject matter discussed, and
disposition of the subject matter.

Disseminate the Contractor's EEO policy externally by including it in any
advertising in the news media, specifically including minority and female
news media, and providing written notification to and discussing the
Contractor's EEO policy with other Contractors and Contractors with
whom the Contractor does or anticipates doing business.

Direct its recruitment efforts, both oral and written, to minority, female
and community organizations, to schools with minority and female
students and to minority and female recruitment and training organizations
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serving the Contractor's recruitment area and employment needs. Not
later than one month prior to the date for acceptance of applications for
apprenticeship or other training by any rccruitment source, the Contractor
shall send written notification to organizations such as the above,
describing the openings, screening procedures, and tests to be used in the
selection process.

(10)  Encourage present minority and female employecs to recruit other
minority persons and women and, where reasonable, provide after school,
summer, and vacation employment to minority and female youth both on
the site and in other areas of a Contractor's work force.

(11)  Validate all tests and other selection requirements where there is an
obligation to do so under 41 CFR Part 60 3.

(12)  Conduct, at lcast annually, an inventory and evaluation of all minority and
female personnel for promotional opportunities and encourage these
employces to scck or to prepare for, through appropriate training, ctc.,
such opportunitics.

(13)  Ensure that seniority practices, job classifications, work assignments and
other personnel practices, do not have a discriminatory effect by
continually monitoring all personnel and employment related activities to
cnsure that the EEO policy and the Contractor's obligations under these
spccifications arc being carried out.

(14)  Ensure that all facilities and company activitics are nonsegregated cxcept
that scparate or single-user toilet and necessary changing facilities shall be
provided to assure privacy between the sexes.

(15)  Document and maintain a record of all solicitations of offers for
subcontracts from minority and female construction Contractors and
supplicrs, including circulation of solicitation to minority and female
Contractor associations and other business associations.

(16)  Conduct a review, at least annually, of all supervisors' adherence to and
performance under the Contractor's EEO policies and affirmative action
obligations.
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Contractors are cncouraged to participate in voluntary associations which assist in
fulfilling onc or more of their affirmative action obligations (G(1) through G(16)). The
efforts of a Contractor association, joint Contractor-union, Contractor-community, or
other similar group of which the Contractor is a member and participant, may be asserted
as fulfilling any one or more of its obligations under G(1) through G(16) of these
specifications provided that the Contractor actively participates in the group, makes every
effort to assure that the group has a positive impact on the employment of minorities and
women in the industry, ensures that the concrete benefits of the program are reflected in
the Contractor's minority and female workforce participation, makes a good faith effort to
meet its individual goals and timetables, and can provide access to documentation which
demonstrates the effectiveness of actions taken on behalf of the Contractor. The
obligation shall not be a defensc for the Contractor's non-compliance.

A single goal for minoritics and a separatc single goal for women has been cstablished.
The Contractor, however, is required to provide equal employment opportunity and to
take affirmative action for all minority groups, both malc and female, and all women,
both minority and non-minority. Consequently, the Contractor may be in violation of the
Executive Order if a particular group is cmployed in a substantially disparatc manner (for
cxample, cven though the Contractor has achieved its goals for women generally, the »
Contractor may be in violation of the Executive Order if a specific minority group of
women is undcrutilized).

The Contractor shall not usc the goals and timetables or affirmative action standards to
discriminatc against any persons because of race, color, religion, scx, or national origin.

The Contractor shall not enter into any subcontract with any person or firm
debarred from government contracts pursuant to E.Q. 11246.

The Contractor shall carry out such sanctions and penalties for violation of thesc
specifications and of the Equal Opportunity Clause including suspension, tcrmination,
and cancellation of existing subcontracts as may be imposed or ordered pursuant to E.O.
11246, as amended.

The Contractor, in fulfilling its obligations under these specifications, shall implement
specific affirmative action steps, at least as extensive as those standards prescribed in
paragraph G of these specifications, so as to achieve maximum results from its efforts to
ensurc equal employment opportunity. If the Contractor fails to comply with the
requirements of the Executive Order, the implementing regulations, or these
specifications, the Director shall proceed in accordance with 41 CFR 60 4.8,
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The Contractor shall designate a responsible official to monitor all employment related
activity to ensure that the company EEO policy is being carried out, to submit reports
relating to the provisions hereof as may be required by the government and to keep
records. Records shall at least include for each employee, the name, address, telephone
numbers, construction trade, union affiliation if any, employee identification number
wherc assigned, social security number, race, sex, status (e.g., mechanic, apprenticeship
trainee, helper, or laborer), dates of changes in status, hours worked per week in the
indicated trade, rate of pay, and location at which the work was performed. Records shall
be maintained in an easily understandable and retrievable form; however, to the degree
that existing records satisfy this requirement, Contractors shall not be required to
maintain separate records.

Nothing herein provided shall be construed as a limitation upon the application of other
laws which establish different standards of compliance or upon the application or
requirements for the hiring of local or other area residents (c.g., those under the Public
Works Employment Act of 1977 and the Community Development Block Grant
Program).

NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION
(applicable to contracts and subcontracts exceeding $10,000)

The Offeror’s or Bidder's attention is called to the "Equal Opportunity Clausc" and the
“Standard Federal Equal Employment Opportunity Construction Contract Specifications”
set forth herein.,

The goals and timetables for minority and femalc participation, expressed in percentage
terms for the Contractor's aggregate workforce in cach trade on all construction work in
the covered arca arc applicable to all the Contractor's construction work (whether or not it
is federal or federally assisted) performed in the covered area. If the Contractor performs
construction work in a geographic arca located outside of the covered area, it shall apply
the goals established for such geographic area where the work is actually performed.

With regard to this second area, the Contractor also is subject to the goals for both its
federally involved and non-federally involved construction. The Contractor's compliance
with the Exccutive Order and the regulations in 41 CFR Part 60 4 shall be based on its
implementation of the Equal Opportunity Clause, specific affirmative action obligations
required by the specifications set forth in 41 CFR 60 4.3 (a) and its efforts to meet the
goals established for the geographical area where the contract resulting from this
solicitation is to be performed. The hours of minority and female employment and
training must be substantially uniform throughout the length of the contract, and in each
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trade, and the Contractor shall make a good faith effort to employ minorities and women
evenly on each of its projccts. The transfer of minority or female cmployees or trainecs
from Contractor to Contractor or from project to project for the sole purposc of meeting
the Contractor's goals shall be a violation of the contract, the Exccutive Order, and the
regulations in 41 CFR Part 60 4. Compliance with the goals will be measured against the
total work hours performed.

C. The Contractor shail provide written notification to the Director of the Office of Federal
Contract Compliance Programs within 10 working days of award of any construction
subcontract in excess of $10,000 at any tier for construction work under the contract
resulting from this solicitation. The notification shall list the name, address, and
telephone number of the subcontractor; employer identification number; cstimated dollar
amount of the subcontract; estimated starting and completion dates of the sub-contract;
and the geographical arca in which the contract is to be performed.

D. As uscd in this Notice, and in the contract resulting from this solicitation, the "covered
area” is (insert description of the geographical arcas where the contract is to be
performed, giving the State, parish, and city, if any):

4. CERTIFICATION OF NONSEGREGATED FACILITIES
(applicablc to contracts and subcontracts cxcecding $10,000)

By the submission of this bid, the bidder, offeror, applicant or Contractor certifies that
he/she does not maintain or provide for his‘her establishments, and that he/she docs not
permit cmployees to perform their services at any location, under his/her control, where
segregated facilitics are maintained. He/she certifics further that he/she will not maintain
or provide for employees any segregated facilities at any of his/her establishments, and
he/she will not permit employees to perform their services at any location under his/her
control where segregated facilities arc maintained. The bidder, offeror, applicant or
Contractor agrees that a breach of this certification is a violation of the equal opportunity
clause of this contract.

As used in this certification, the tcrm "segregated facilities" means any waiting rooms,
work areas, rest rooms and wash rooms, restaurants and other eating areas, time clocks,
locker rooms, and other storage or dressing arcas, parking lots, drinking fountains,
recreation or entertainment arcas, transportation and housing facilities provided for
employees which are segregated by explicit directive or are, in fact, segregated on the
basis of race, color, religion, or national origin because of habit, local custom, or any
other reason.
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A,

He/she further agrees that (except where he/she has obtained for specific time periods)
he/she will obtain identical certification from proposed contractors prior to the award of
subcontracts exceeding $10,000 which are not exempt from the provisions of the cqual
opportunity clause; that he/she will retain such certifications in his/her files; and that
he/she will forward the following notice to such proposed contractors (except where
proposed contractors have submitted identical certifications for specific time periods).

CIVIL RIGHTS

The Contractor shall comply with the provisions of Title VI of the Civil Rights Act of
1964. No person shall, on the grounds of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving fedcral financial assistance.

SECTION 109 OF THE HOUSING AND COMMUNITY DEVELOPLMENT ACT
OF 1974

The Contractor shall comply with the provisions of Section 109 of the Housing and
Community Development Act of 1974. No person in the United States shall on the
grounds of racc, color, national origin, or sex be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any program or activity funded in
whole or in part with funds made available under this title. Section 109 further provides
that discrimination on the basis of agc under the Age Discrimination Act of 1975 or with
respect to an otherwise qualificd handicapped individual as provided in Section 504 of
the Rehabilitation Act of 1973, as amended, is prohibited.

SECTION 3 OF THE HOUSING AND URBAN DEVELOPMENT ACT OF 1968
(applicable to projects with more than $200,000 in funding from housing and community
development financial assistance programs, or morc than $100,000 in assistance from
Lead Hazard Control and Healthy Homes programs)

Title 24 Part 75 of the Code of Federal Regulations establishes the requirements to be
followed to ensure the objectives of Section 3 of the Housing and Urban Development
Actof 1968 (12 U.S.C. 1701u) (Section 3) are met. The purpose of Section 3 is to ensure
that economic opportunities, most importantly employment, generated by certain HUD
financial assistance shall be directed to low- and very low-income persons, particularly
those who are recipients of government assistance for housing or residents of the
community in which the Federal assistance is spent.

Employment and Training
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(1) To the greatest extent feasible, and consistent with existing Federal, state, and local
laws and regulations, recipients covered by this subpart shall ensure that employment and
training opportunities arising in connection with Section 3 projects are provided to
Section 3 workers within the metropolitan area (or nonmetropolitan county) in which the
project is located.
(2) Where feasible, priority for opportunities and training described in paragraph (a)(1) of
this section should be given to:

(1) Section 3 workers residing within the service area or the neighborhood of the

project, and

(i1) Participants in YouthBuild programs.

Contracting
(1) To the greatest extent feasible, and consistent with existing Federal, state, and local
laws and regulations, recipients covered by this subpart shall ensure contracts for work
awarded in conncction with Section 3 projects are provided to business concerns that
provide economic opportunities to Section 3 workers residing within the metropolitan
area (or nonmetropolitan county) in which the project is located.
(2) Where feasible, priority for contracting opportunities described in paragraph (b)(1) of
this section should be given to:
(i) Scction 3 business concerns that provide economic opportunities to Section 3
workers residing within the service arca or the neighborhood of the project, and
(i) YouthBuild programs.

Contract Provisions

(1) Recipients must include language applying Scction 3 requirements in any subrecipicnt
agrecment or contract for a Scction 3 project.

(2) Recipients of Section 3 funding must require subrccipicnts, contractors, and
subcontractors to mect the requircments of § 75.19, regardless of whether Section 3
language is included in recipient or subrecipicnt agrecements, program regulatory
agrcements, or contracts.

SECTION 503 OF THE REHABILITATION ACT OF 1973 (29 USC 793)
(applicable to contracts and subcontracts exceeding $10,000)

The Contractor will not discriminate against any employee or applicant for employment
because of physical or mental handicap in regard to any position for which the employce
or applicant for employment is otherwise qualified. The Contractor agrees to take
affirmative action to employ, advance in employment and otherwise treat qualified
handicapped individuals without discrimination based upon their physical or mental
handicap in all employment practices such as the following: employment upgrading,
demotion or transfer, recruitment, advertising, layoff or termination, rates of pay or other
forms of compensation, and selection for training, including apprenticeship.
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9.

10.

The Contractor agrees to comply with the rules, regulations, and relevant orders of the
Secretary of Labor issued pursuant to the Act.

In the event of the Contractor's noncompliance with the requirements of this clause,
actions for noncompliance may be taken in accordance with the rules, regulations, and
relevant orders of the Secretary of Labor issued pursuant to the Act.

The Contractor agrees to post in conspicuous places, available to employces and
applicants for employment, notices in a form to be prescribed by the Director, provided
by or through the contracting officer. Such notices shall state the Contractor's obligation
under the law to take affirmative action to employ and advance in employment qualified
handicapped employees and applicants for cmployment, and the rights of applicants and
employecs.

The Contractor will notify each labor union or representative of workers with which it
has a collective bargaining agreement or other contract understanding, that the Contractor
is bound by the terms of Section 503 of the Rehabilitation Act of 1973, and is committed
to take affirmative action to employ and advance in employment physically and mentally
handicapped individuals.

The Contractor will include the provisions of this clausc in every subcontract or purchase
order of $10,000 or more unlcss exempted by rules, regulations, or orders of the
Sceretary issued pursuant to Section 503 of the Act, so that such provisions will be
binding upon cach Contractor or vendor. The Contractor will take such action with
respect to any subcontract or purchase order as the Director of the Office of Federal
Contract Compliance Programs may direct to enforce such provisions, including action
for noncompliance.

SECTION 504 OF THE REHABILITATION ACT OF 1973, AS AMENDED

The Contractor agrees that no otherwise qualified individual with disabilities shall, solely
by reason of his disability, be denied the benefits, or be subjected to discrimination
including discrimination in employment, any program or activity that receives the
benefits from the federal financial assistance.

AGE DISCRIMINATION ACT OF 1975

The Contractor shall comply with the provisions of the Age Discrimination Act of 1975,
No person in the United States shall, on the basis of age, be excluded from participation
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in, be denied the benefits of, or be subjected to discrimination under, any program or
activity recciving federal financial assistance.

CERTIFICATION OF COMPLIANCE WITH AIR AND WATER ACTS
(applicable to contracts and subcontracts cxceeding $100,000)

The Contractor and all contractors shall comply with the requirements of the Clean Air
Act, as amended, 42 USC 1857 et seq., the Federal Water Pollution Control Act, as
amended, 33 USC 1251 et seq., and the regulations of the Environmental Protection
Agency with respect thereto, at 40 CFR Part 15, as amended.

In addition to the foregoing requirements, all nonexempt Contractors and contractors
shall furnish to the owner, the following:

A, A stipulation by the Contractor or contractors, that any facility to be utilized in the
performance of any nonexempt contract or subcontract, is not listed on the List of
Violating Facilities issued by the Environmental Protection Agency (EPA)
pursuant to 40 CFR Part 15, as amended.

B. Agreement by the Contractor to comply with all the requirements of Section 114
of the Clean Air Act, as amended, (42 USC 1857 ¢ 8) and Section 308 of the
Federal Water Pollution Control Act, as amended, (33 USC 1318) relating to
inspection, monitoring, entry, reports and information, as well as all other
requircments specificd in said Section 114 and Scction 308, and all regulations
and guidclines issucd there under.

C. A stipulation that as a condition for the award of the contract, prompt notice will
be given of any notification received from the Dircctor, Office of Federal
Activities, EPA, indicating that a facility utilized, or to be utilized for the contract,
is under considcration to be listed on the EPA List of Violating Facilities.

D. Agreement by the Contractor that he will include, or cause to be included, the
criteria and requirements in paragraph (1) through (4) of this section in every
nonexempt subcontract and requiring that the Contractor will take such action as
the government may direct as a means of enforcing such provisions.

12, SPECIAL CONDITIONS PERTAINING TO HAZARDS, SAFETY STANDARDS
AND ACCIDENT PREVENTION

A. Lead-Based Paint Hazards
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The construction or rehabilitation of residential structures is subject to the HUD Lead-
Based Paint regulations, 24 CFR Part 35. The Contractor and contractors shall comply
with the provisions for the elimination of lcad-based paint hazards under Subpart B of
said regulations. The Owner will be responsible for the inspections and certifications
required under Section 35.14 (f) thereof.

B. Use of Explosives

When the use of explosives is necessary for the prosecution of the work, the Contractor
shall observe all local, state and federal laws in purchasing and handling explosives. The
Contractor shall take all necessary precaution to protect completed work, neighboring
property, water lines, or other underground structurcs. Wherc there is danger to
structures or property from blasting, the charges shall be reduced and the material shall
be covered with suitable timber, steel or rope mats.

The Contractor shall notify all owners of public utility property of intention to use
cxplosives at least 8 hours before blasting is done close to such property. Any
supervision or direction of usc of explosives by the engincer docs not in any way reduce
the responsibility of the Contractor or his Surety for damages that may be caused by such
usc.

C. Danger Signals and Safety Devices (Modify as Required)

The Contractor shall make all necessary precautions to guard against damages to property
and injury to persons. He shall put up and maintain in good condition, sufficient red or
warning lights at night, suitable barricades and other devices necessary to protect the
public. In case the Contractor fails or neglects to take such precautions, the Owner may
have such lights and barricades installed and charge the cost of this work to the
Contractor. Such action by the Owner docs not relieve the Contractor of any liability
incurred under these specifications or contract.

13. FLOOD DISASTER PROTECTION

This contract is subject to the requirements of the Flood Disaster Protection Act of 1973
(P.L. 93 234). Nothing included as a part of this contract is approved for acquisition or
construction purposes as defined under Section 3(a) of said Act, for use in an area
identified by the Secretary of HUD as having special flood hazards which is located in a
community not then in compliance with the requirements for participation in the National
Flood Insurance Program pursuant to Section 201(d) of said Act; and the use of any
assistance provided under this contract for such acquisition for construction in such
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identified areas in communities then participating in the National Flood Insurance
Program shall be subject to the mandatory purchase of flood insurance requirements or
Section 102(a) of said Act.

Any contract or agreement for the sale, lease, or other transfer of land acquired, cleared
or improved with assistance provided under this Contract shall contain, if such land is
located in an area identified by the Secretary as having special flood hazards and in
which the sale of flood insurance has been made available under the National Flood
Insurance Act of 1968, as amended, 42 U.S.C. 4001 et seq., provisions obligating the
transferee and its successors or assigns to obtain and maintain, during the ownership of
such land, such flood insurance as required with respect to financial assistance for
acquisition or construction purposes under Section 102(a) of Flood Disaster Protection
Act of 1973.

ACCESS TO RECORDS - MAINTENANCE OF RECORDS

The Department of Housing and Urban Development, the Comptroller General of the
United States, or any of their duly authorized representatives, shall have access to any
books, documents, papers and records of the Contractor which are directly pertinent to
this specific contract, for the purpose of audits, examinations, and making cxcerpts and
transcriptions. All records connected with this contract will be maintained in a central
location by the unit of local government and will be maintained for a period of five (5)
years from the official date of the final closcout of the grant.

INSPECTION

The authorized representative and agents of the Department of Housing and Urban
Development shall be permitted to inspect all work, materials, payrolls, records of
personnel, invoices of materials, and other relevant data and records.

REPORTING REQUIREMENTS

The Contractor shall complete and submit all reports, in such form and according to such
schedule, as may be required by the Owner.

CONFLICT OF INTEREST

Al No officer or employee of the local jurisdiction or its designees or agents, no
member of the governing body, and no other public official of the locality who
his/her tenure or for one year thereafter, shall have any interest, direct or indirect,
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in any contract or subcontract, or the procecds thereof, for work to be performed.
Further, the Contractor shall cause to be incorporated in all subcontracts the
language set forth in this paragraph prohibiting conflict of interest.

B. No member of or delegate to Congress, or Resident Commissioner, shall be
admitted to any share or part of this contract or to any benefit that may arise there
from, but this provision shall not be construed to extend to this contract if made
with a corporation for its general benefit.

ACTIVITIES AND CONTRACTS NOT SUBJECT TO EXECUTIVE ORDER
11246, AS AMENDED
(applicable to contracts and subcontracts of $10,000 and under)

During the performance of this contract, the Contractor agrecs as follows:

A.

The Contractor shall not discriminate against any cmployee or applicant for cmployment
because of race, color, religion, sex, or national origin. The Contractor shall take
affirmative action to ensurc that applicants for employment arc employed, and that
cmployees are treated during employment, without regard to their race, color, rcligion,
sex, or national origin. Such action shall include, but not be limited to, the following:
cmployment, upgrading, demotion, or transfer; recruitment or recruitment advertising;
layoff or termination; rates of pay or other forms of compensation; and selection for
training, including apprenticeship.

The Contractor shall post in conspicuous places, available to cmployecs and applicants
for employment, notices to be provided by Contracting Officer setting forth the
provisions of this non-discrimination clause. The Contractor shall state that all qualified
applicants will reccive consideration for cmployment without regard to race, color,
religion, sex, or national origin.

Contractors shall incorporate foregoing requirements in all subcontracts.

PATENTS

The Contractor shall hold and save the Owner and its officers, agents, servants, and
cmployees harmless from liability of any nature or kind, including cost and expenses for,
or on account of any patented or unpatented invention, process, article, or appliance
manufactured or used in the performance of the contract including its use by the Owner,
unless otherwise specifically stipulated in the Contract Document.
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20.

21.

License or Royalty Fees: License and/or Royalty Fees for the use of a process which is
authorized by the Owner of the project must be reasonable, and paid to the holder of the
patent, or his authorized license, direct by the Owner and not by or through the
Contractor.

If the Contractor uses any design device or materials covered by letters, patent or
copyright, he shall provide for such use by suitable agreement with the owner of such
patented or copy-righted design device or material. [t is mutually agreed and understood,
that without exception the contract prices shall include all royalties or costs arising from
the use of such design, device or materials, in any way involved in the work. The
Contractor and/or his Sureties shall indemnify and save harmless the Owner of the
project from any and all claims for infringement by rcason of the use of such patented or
copy-righted design, device or materials or any trademark or copy-right in connection
with work agreed to be performed under this contract, and shall indemnify the Owner for
any cost, expensc, or damage which it may be obliged to pay by reason of such
infringement at any time during the prosecution of the work or after completion of the
work.

COPYRIGHT

No materials, to include but not limited to reports, maps, or documents produced as a
result of this contract, in whole or in part, shall be available to the Contractor for
copy-right purposes. Any such materials produced as a result of this contract that might
be subjcct to copyright shall be the property of the Owner and all such rights shall belong
to the Owner.

TERMINATION FOR CAUSE

If, through any causc, the Contractor shall fail to fulfill in a timely and proper manner his
obligations under this contract, or if the Contractor shall violate any of the covenants,
agreements, or stipulations of this contract, the Owner shall thereupon have the right to
terminate this contract by giving written notice to the Contractor of such tcrmination and
specifying the effective date thercof, at least five (5) days before the effective datc of
such termination. In such event, all finished or unfinished documents, data, studies,
surveys, drawings, maps, models, photographs, and reports prepared by the Contractor
under this contract shall, at the option of the Owner, become the Owner’s property and
the Contractor shall be entitled to receive just and equitable compensation for any work
satisfactorily complcted hereunder. Notwithstanding the above, the Contractor shall not
be relieved of liability to the Owner for damages sustained by the Owner by virtue of any
breach of the contract by the Contractor, and the Owner may withhold any payments to
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22.

23.

24

25.

the Contractor for the purpose of set-off until such time as the exact amount of damages
due the Owner from the Contractor is determined.

TERMINATION FOR CONVENIENCE

The Owner may terminate this contract at any time by giving at least ten (10) days notice
in writing to the Contractor. If the contract is terminated by the Owner as provided
herein, the Contractor will be paid for the time provided and expenses incurred up to the
termination date.

ENERGY EFFICIENCY

The Contractor shall comply with mandatory standards and policies relating to energy
cfficiency which are contained in the state cnergy conservation plan issued in compliance
with the Encrgy Policy and Conscrvation Act (Public Law 94-163).

SUBCONTRACTS

The Contractor shall not cnter into any subcontract with any contractor who has been
debarred, suspended, declared incligible, or voluntarily excluded from participating in
contacting programs by any agency of the United States Government or the State of
Louisiana.

The Contractor shall be as fully responsible to the Owner for the acts and omissions of
the Contractor’s contractors, and of persons cither dircctly or indirectly employed by
them, as he is for the acts and omissions of persons directly employed by the Contractor.

The Contractor shall causc appropriate provisions to be inserted in all subcontracts
relative to the work to bind contractor to the Contractor by the terms of the contract
documents insofar as applicablc to the work of contractors and to give the Contractor the
same power as regards terminating any subcontract that the Owner may exercise over the
Contractor under any provision of the contract documents.

Nothing contained in this contract shall create any contractual relation between
any Contractor and the Owner.

DEBARMENT, SUSPENSION, AND INELIGIBILITY
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26.

27.

28.

29.

The Contractor represents and warrants that it and its contractors are not debarred,
suspended, or placed in ineligibility status under the provisions of 2 CFR 200.213
(government debarment and suspension regulations).

PROTECTION OF LIVES AND HEALTH

The Contractor shall exercise proper precaution at all times for the protection of persons
and property and shall be responsible for all damages to persons or property, either on or
off the worksite, which occur as a result of his prosecution of the work. The safety
provisions of applicable laws and building and construction codes, in addition to specific
safety and health regulations described by Chapter XIII, Bureau of Labor Standards,
Department of Labor, Part 1518, Safety and Hcalth Regulations for Construction, as
outlined in the Federal Register, Volume 36, No. 75, Saturday, April 17, 1971, Title 29 -
LABOR, shall be observed and the Contractor shall take or cause to be taken, such
additional safety and health measures as the Owner may determinc to be reasonably
necessary.

BREACH OF CONTRACT TERMS

Any violation or breach of terms of this contract on the part of the Contractor or the
Contractor’s contractors may result in the suspension or termination of  this contract or
such other action that may be necessary to enforce the rights of the parties of this contract.
The dutics and obligations imposcd by the contract documents and the rights and remedics
available there under shall be in addition to and not a limitation of any dutics, obligations,
rights and remcdies othcrwise imposed or available by law.

PROVISIONS REQUIRED BY LAW DEEMED INSERTED

Each and every provision of law and clause required by law to be inserted in this contract
shall be decmed to be inserted herein and the contract shall be read and enforced as
though it were included hercin, and if through mistake or otherwise any such provision is
not inserted, or is not correctly inserted, then upon the application of either party the
contract shall forthwith be physically amended to make such insertion or correction.

CHANGES
The Owner may, from time to time, request changes in the scopc of the services of the

Contractor to be performed hereunder. Such changes, including any increase or decrease
in the amount of the Contractor’s compensation which are mutually agreed upon by and
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30.

31

32.

33.

between the Owner and the Contractor, shall be incorporated in written and executed
amendments to this Contract.

PERSONNEL

The Contractor represents that it has, or will secure at its own expense, all personnel
required in performing the services under this Contract. Such personnel shall not be
employees of or have any contractual relationship with the Owner.

All the services required hereunder will be performed by the Contractor or under its
supervision, and all personnel engaged in the work shall be fully qualified and shall be
authorized or permitted under State and local law to perform such services.

No person who is serving sentence in a penal or correctional institution shall be employed
on work under this Contract.

ANTI-KICKBACK RULES

Salarics of personnel performing work under this Contract shall be paid unconditionally
and not less often than once a month without payroll deduction or rebate on any account
cxcept only such payroll deductions as are mandatory by law or permitted by the
applicable regulations issucd by the Secretary of Labor pursuant to the "Anti-Kickback
Act" of June 13, 1934 (48 Stat. 948; 62 Stat. 740; 63 Stat. 108; Title 18 U.S.C. 874 and
Title 40 U.S.C. 276c¢). The Contractor shall comply with all applicable "Anti-Kickback"
rcgulations and shall insert appropriate provisions in all subcontracts covering work
under this contract to insurc compliance by the contractors with such regulations, and
shall be responsible for the submission of affidavits required of contractors there under
cxcept as the Sceretary of Labor may specifically provide for variations of or excmptions
from the requirements thercof.

ASSIGNABILITY

The Contractor shall not assign any interest in this Contract, and shall not transfer any
interest in the same (whether by assignment or novation) without prior written approval
of the Owner provided that claims for money due or to become due the Contractor from
the Owner under this Contract may be assigned to a bank, trust company, or other
financial institution, or to a Trustee in Bankruptcy, without such approval. Notice of any
such assignment or transfer shall be furnished promptly to the Owner.

INTEREST OF CONTRACTOR
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34.

35.

36.

37.

38.

The Contractor covenants that he presently has no interest and shall not acquire any
interest direct or indirect in the above described project or any parcels therein or any
other interest which would conflict in any manner or degree with the performance of his
services hereunder. The Contractor further covenants that in the performance of this
Contract no person having any such interest shall be employed.

POLITICAL ACTIVITY

The Contractor will comply with the provisions of the Hatch Act (5 U.S.C. 1501 et seq.),
which limits the political activity of employees.

COMPLIANCE WITH THE OFFICE OF MANAGEMENT AND BUDGET

The parties agree to comply with the regulations, policies, guidelines, and requirements
of the Office of Management and Budget, Circulars 2 CFR 200, as they relate to the use
of Federal funds under this contract.

DISCRIMINATION DUE TO BELIEFS

No person with responsibilitics in operation of the project to which this grant relates will
discriminate with respect to any program participant or any applicant for participation in
such program because of political affiliation or beliefs.

CONFIDENTIAL FINDINGS

All of the reports, information, data, ctc., preparcd or assembled by the Contractor under
this Contract arc confidential, and the Contractor agrees that they shall not be made
available to any individual or organization without prior written approval of the Owner.

LOBBYING
The Contractor certifies, to the b‘cst of his or her knowledge and belicf that;

No federally appropriated funds have been paid or will be paid, by or on behalf of the
Contractor, to any person for influencing or attempting to influence an officer or
employce of any agency, a member of Congress, an officer or employee of Congress, or
an employee of a member of Congress in connection with the awarding of any federal
contract, the making of any federal grant, the making of any federal loan, the entering
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into of any cooperative agreement, and the extension, continuation, renewal, amendment,
or modification of any federal contract, grant, loan, or cooperative agreement.

2. If any funds other than federally appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
member of Congress, an officer or employee of Congress, or an employee of a member
of Congress in conncction with this federal contract, grant, loan, or cooperative
agreement, the Contractor shall complete and submit Standard Form LLL, "Disclosure
Form to Report Lobbying," in accordance with its instructions.

39. FEDERAL LABOR STANDARDS PROVISIONS

The Contractor shall abide by the requirements of the Federal Labor Standards Provisions (form
HUD-4010) as follows.

Federal Labor Standards Provisions
U.S. Department of Housing and Urban Development
Office of Labor Relations

Applicability

The Project or Program to which the construction work covered by this contract pertains is being
assisted by the United States of America and the following Federal Labor Standards Provisions
are included in this Contract pursuant to the provisions applicable to such Federal assistance.

A. 1. (i) Minimum Wages. All laborers and mechanics employed or working upon the site of the
work will be paid unconditionally and not less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll deductions as are permitted by
regulations issued by the Secrctary of Labor under the Copeland Act (29 CFR Part 3), the full
amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of
payment computed at rates not less than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part hercof, regardless of any contractual
rclationship which may be alleged to exist between the Contractor and such laborers and
mechanics. Contributions made or costs reasonably anticipated for bona fide fringe benefits
under Section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered
wages paid to such laborers or mechanics, subject to the provisions of 29 CFR 5.5(a)(1)(iv); also,
regular contributions made or costs incurred for more than a weekly period (but not less often
than quarterly) under plans, funds, or programs, which cover the particular weekly period, are
deemed to be constructively made or incurred during such weekly period.

Professional Services Agreement between Page 50 of 62
The City of New Orleans and ECS Southeast, LLC

RFP No. 4095  Program-Wide On-Call Geotechnical and Material Testing Services

K23-400 - BRASS No. 6871



Such laborers and mechanics shall be paid the appropriate wage rate and fringe benefits on the
wage determination for the classification of work actually performed, without regard to skill,
except as provided in 29 CFR 5.5(a)(4). Laborers or mechanics performing work in more than
one classification may be compensated at the rate specified for each classification for the time
actually worked therein: Provided That the employer’s payroll records accurately set forth the
time spent in each classification in which work is performed. The wage determination (including
any additional classification and wage rates conformed under 29 CFR 5.5(a)(1)(ii) and the Davis-
Bacon poster (WH-1321) shall be posted at all times by the Contractor and its contractors at the
site of the work in a prominent and accessible, place where it can be easily seen by the workers.

(ii) (a) Any class of laborers or mechanics which is not listed in the wage determination and
which is to be employed under the contract shall be classified in conformance with the wage
determination. HUD shall approve an additional classification and wage rate and fringe benefits
thercfor only when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification
in the wage determination; and

(2) The classification is utilized in the arca by the construction industry; and

(3) The proposed wagc rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(b) If the Contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and HUD or its designee agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), a report of the
action taken shall be sent by HUD or its designee to the Administrator of the Wage and Hour
Division, Employment Standards Administration, U.S. Department of Labor, Washington, D.C.
every additional classification action within 30 days of receipt and so advise HUD or its designee
or will notify HUD or its designec within the 30-day period that additional time is necessary.
(Approved by the Office of Management and Budget under OMB control number 1215-0140.)

(¢) In the event the Contractor, the laborers or mechanics to be employed in the classification or
their representatives, and HUD or its designee do not agree on the proposed classification and
wage rate (including the amount designated for fringe bencfits, where appropriate), HUD or its
designee shall refer the questions, including the views of all interested parties and the
recommendation of HUD or its designee, to the Administrator for determination. The
Administrator, or an authorized representative, will issue a determination within 30 days of
receipt and so advise HUD or its designee or will notify HUD or its designce within the 30-day
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period that additional time is necessary. (Approved by the Office of Management and Budget
under OMB Control Number 1215-0140.)

(d) The wage ratc (including fringe benefits where appropriate) determined pursuant to
subparagraphs (1) (ii) (b) or (c) of this paragraph, shall be paid to all workers performing work in
the classification under this contract from the first day on which work is performed in the
classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor shall
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe
benefit or an hourly cash cquivalent thercof.

(iv) If the Contractor does not make payments to a trustee or other third person, the Contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs rcasonably
anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the
Sccretary of Labor has found, upon the written request of the Contractor, that the applicable
standards of the Davis-Bacon Act have been met. The Sceretary of Labor may rcquire the
Contractor to sct aside in a separate account assets for the meeting of obligations under the plan
or program. (Approved by the Office of Management and Budget under OMB Control Number
1215-0140.)

2. Withholding. HUD or its designee shall upon its own action or upon written request of an
authorized represcntative of the Department of Labor withhold or cause to be withheld from the
Contractor under this contract or any other Federal contract with the same prime Contractor, or
any othcr Federally-assisted contract subject to Davis-Bacon prevailing wage requirements,
which is held by the same prime Contractor so much of the accrued payments or advances as
may be considercd necessary to pay laborers and mechanics, including apprentices, trainces and
helpers, employed by the Contractor or any contractor the full amount of wages required by the
contract. In the cvent of failurc to pay any laborer or mechanic, including any apprentice, trainee
or helper, employed or working on the site of the work, all or part of the wages required by the
contract, HUD or its designee may, after written notice to the Contractor, sponsor, applicant, or
owner, take such action as may be necessary to cause the suspension of any further payment,
advance, or guarantee of funds until such violations have ceased. HUD or its designee may, after
written notice to the Contractor, disburse such amounts withheld for and on account of the
Contractor or Contractor to the respective employees to whom they are due. The Comptroller
General shall make such disbursements in the case of direct Davis-Bacon Act contracts.

3. (i) Payrolls and basic records. Payrolls and basic records relating thereto shall be maintained
by the Contractor during the course of the work preserved for a period of three years thereafter
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for all laborers and mechanics working at the site of the work. Such records shall contain the
name, address, and social security number of each such worker, his or her correct classification,
hourly ratcs of wages paid (including rates of contributions or costs anticipated for bona fide
fringe benefits or cash equivalents thereof of the types described in Section | (b) (2) (B) of the
Davis-bacon Act), daily and weekly number of hours worked, deductions made and actual wages
paid. Whenever the Secretary of Labor has found under 29 CFR 5.5 (a)(1)(iv) that the wages of
any laborer or mechanic include the amount of any costs reasonably anticipated in providing
benefits under a plan or program described in Section I(b)(2)(B) of the Davis-Bacon Act, the
Contractor shall maintain records which show that the commitment to provide such benefits is
enforceable, that the plan or program is financially responsible, and that the plan or program has
been communicated in writing to the laborers or mechanics affected, and records which show the
costs anticipated or the actual cost incurred in providing such benefits. Contractors employing
apprentices or trainecs under approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of traince programs, the registration of
the apprentices and trainecs, and the ratios and wage rates prescribed in the applicable programs.
(Approved by the Office of Management and Budget under OMB Control Numbers 1215-0140
and 1215-0017.)

(i) (a) The Contractor shall submit weekly for cach weck in which any contract work is
performed a copy of all payrolls to HUD or its designec if the agency is a party to the contract,
but if the agency is not such a party, the Contractor will submit the payrolls to the applicant
sponsor, or owner, as the case may be, for transmission to HUD or its designee. The payrolls
submitted shall sct out accurately and completely all of the information required to be maintained
under 29 CFR 5.5(a) (3) (i). This information may be submitted in any form desired. Optional
Form WH-347 is available for this purposc and may be purchased from the Superintendent of
Documents (Federal Stock Number 029-005-00014-1), U.S. Government Printing Office,
Washington, DC 20402. The prime Contractor is responsible for the submission of copics of
payrolls by all contractors. (Approved by the Office of Management and Budget under OMB
Control Number 1215-0149.)

(b) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the
Contractor or Contractor or his or her agent who pays or supcrvises the payment of the persons
employed under the contract and shall certify the following;

(1) That the payroll for the payroll period contains the information required to be maintained
under 29 CFR 5.5 (a)(3)(i) and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on
the contract during the payroll period has been paid the full weekly wages earned, without
rebate, either dircctly or indirectly, and that no deductions have been made either directly or
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indirectly from the full wages earned, other than permissible deductions as set forth in 29 CFR
Part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and
fringe benefits or cash equivalents for the classification of work performed, as specified in the
applicable wage determination incorporated into the contract.

(¢) The weckly submission of a properly executed certification sct forth on the reverse side of
Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of
Compliance” required by subparagraph A.3.(ii)(b).

(d) The falsification of any of the above certifications may subject the Contractor or Contractor
to civil or criminal prosccution under Section 1001 of Title 18 and Section 231 of Title 31 of the
United States Code.

(i) The Contractor or contractor shall make the records requircd under subparagraph A.3.(i)
available for inspection, copying, or transcription by authorized representatives of HUD or its
designec or the Department of Labor, and shall permit such representatives to interview
cmployces during working hours on the job. If the Contractor or Contractor fails to submit the
required records or to make them available, HUD or its designec may, after written notice to the
Contractor, sponsor, applicant or owner, take such action as may be nccessary to cause the
suspension of any further payment, advance, or guarantee of funds. Furthermore, failure to
submit the required records upon request or to make such records available may be grounds for
dcbarment action pursuant to 29 CFR 5.12.

4. Apprentices and Trainees.

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the
work they performed when they are employed pursuant to and individually registered in a bona
fide apprenticeship program registered with the U.S. Department of Labor, Employment and
Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or
with a Statc Apprenticeship Agency recognized by the Office, or if a person is employed in his
or her first 90 days of probationary employment as an apprentice in such an apprenticeship
program, who is not individually registercd in the program, but who has been certified by the
Office of Apprenticeship Training, Employer and Labor Services or a Statc Apprenticeship
Agency (where appropriate) to be eligible for probationary employment as an apprentice. The
allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be
greater than the ratio permitted to the Contractor as to the entire work force under the registered
program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or
otherwise employed as stated above, shall be paid not less than the applicable wagec rate on the
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wage determination for the classification of work actually performed. In addition, any apprentice
performing work on the job site in excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the wage determination for the work
actually performed. Where a Contractor is performing construction on a project in a locality
other than that in which its program is registered, the ratios and wage rates (expressed in
percentages of the journeyman’s hourly rate) specified in the contractor’s or contractor’s
registered program shall be observed. Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice’s level of progress, expressed as a
percentage of the journeymen hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship
program. If the apprenticeship program does not specify fringe benefits, apprentices must be paid
the full amount of fringe benefits listed on the wage determination for the applicable
classification. If thc Administrator determines that a different practice prevails for the applicable
apprentice classification, fringes shall be paid in accordance with that determination. In the event
the Office of Apprenticeship Training, Employer and Labor Services, or a Statc Apprenticeship
Agency recognized by the Office, withdraws approval of an apprenticeship program, the
Contractor will no longer be permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable program is approved.

(ii) Trainees. Exccpt as provided in 29 CFR 5.16, trainces will not be permitted to work at less
than the predetermined rate for the work performed unless they arc employed pursuant to and
individually registered in a program which has reccived prior approval, evidenced by formal
certification by the U.S. Department of Labor, Employment and Training Administration. The
ratio of trainces to journeymen on the job site shall not be greater than permittcd under the plan
approved by the Employment and Training Administration. Every traince must be paid at not
less than the rate specificd in the approved program for the trainee’s level of progress, cxpressed
as a percentage of the journeyman hourly rate specified in the applicable wage determination.
Trainecs shall be paid fringe benefits in accordance with the provisions of the trainee program. If
the trainec program does not mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour
Division determines that there is an apprenticeship program associated with the corresponding
Jjourneyman wage ratc on the wage determination which provides for less than full fringe benefits
for apprentices. Any employce listed on the payroll at a trainee rate that is not registered and
participating in a training plan approved by thc Employment and Training Administration shall
be paid not less than the applicable wage rate on the wage determination for the work actually
performed. [n addition, any trainec performing work on the job site in excess of the ratio
permitted under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. In the event the Employment and Training
Administration withdraws approval of a training program, the Contractor will no longer be
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permitted to utilize trainees at less than the applicable predetermined rate for the work performed
until an acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under 29 CFR Part 5 shall be in conformity with the equal employment opportunity requirements
of Executive Order 11246, as amended, and 29 CFR Part 30.

5. Compliance with Copeland Act requirements. The Contractor shall comply with the
requirements of 29 CFR Part 3 which are incorporated by reference in this contract

6. Subcontracts. The Contractor or Contractor will insert in any subcontracts the clauses
contained in subparagraphs | through |1 of this paragraph A and such other clauses as HUD or
its designee may by appropriate instructions require, and a copy of the applicable prevailing
wage decision, and also a clause requiring the contractors to include these clauses in any lower
tier subcontracts. The prime Contractor shall be responsible for the compliance by any
Contractor or lower tier Contractor with all the contract clauses in this paragraph.

7. Contract termination; debarment. A breach of the contract clauscs in 29 CFR 5.5 may bc

grounds for termination of the contract and for debarment as a Contractor and a Contractor as
provided in 29 CFR 5.12,

8. Compliance with Davis-Bacon and Related Act Requirements. All rulings and
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts I,3,and 5 arc
herein incorporated by refcrence in this contract.

9. Disputes concerning labor standards. Disputcs arising out of the labor standards provisions
of this contract shall not be subject to the general disputes clause of this contract. Such disputes
shall be resolved in accordance with the procedures of the Department of Labor set forth in 29
CFR Parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the
Contractor (or any of its contractors) and HUD or its designee, the U.S. Department of Labor, or
the employces or their representatives.

10. (i) Certification of Eligibility. By entcring into this contract the Contractor certifies that
neither it (nor he or she) nor any person or firm who has an interest in the Contractor’s firm is a
person or firm ineligible to be awarded Government contracts by virtue of Section 3(a) of the
Davis-Bacon Act or 29 CFR 5.12(a)(1) or to be awarded HUD contracts or participate in HUD
programs pursuant to 24 CFR Part 24.
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(ii) No part of this contract shall be subcontracted to any person or firm incligible for award of a
Government contract by virtue of Section 3(a) of the Davis-Bacon Act or 29 CFR 5. 12¢a)(1) or
to be awarded HUD contracts or participate in HUD programs pursuant to 24 CFR Part 24.

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C.
1001. Additionally, U.S. Criminal Code, Section | 01 0, Title 18, U.S.C., “Federal Housing
Administration transactions”, provides in part: “Whoever, for the purpose of . . . influencing in
any way the action of such Administration..... makes, utters or publishes any statement knowing
the same to be false..... shall be fined not more than $5,000 or imprisoncd not more than two
years, or both.”

11. Complaints, Proceedings, or Testimony by Employees. No laborer or mechanic to whom
the wage, salary, or other labor standards provisions of this Contract are applicable shall be
discharged or in any other manner discriminated against by the Contractor or any contractor
becausc such employee has filed any complaint or instituted or caused to be instituted any
procceding or has testified or is about to testify in any procecding under or relating to the labor
standards applicablc under this Contract to his employer.

B. Contract Work Hours and Safety Standards Act. The provisions of this paragraph B are
applicable only where the amount of the prime contract exceeds $100,000. As used in this
paragraph, the terms “laborers” and “mechanics” include watchmen and guards.

(1) Overtime requirements. No Contractor or Contractor contracting for any part of the contract
work which may require or involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which he or she is cmployed on such
work to work in excess of 40 hours in such workweck unless such laborer or mechanic receives
compensation at a rate not less than onc and one-half times the basic rate of pay for all hours
worked in excess of 40 hours in such workweck.

(2) Violation; liability for unpaid wages; liquidated damages. In the cvent of any violation of the
clause set forth in subparagraph (1) of this paragraph, the Contractor and any Contractor
responsible therefore shall be liable for the unpaid wages. In addition, such Contractor and
Contractor shall be liable to the United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such territory), for liquidated damages.
Such liquidated damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, cmployed in violation of the clause set forth in subparagraph (1)
of this paragraph, in the sum of $10 for each calendar day on which such individual was required
or permitted to work in excess of the standard workweek of 40 hours without payment of the
overtime wages required by the clause set forth in sub paragraph (1) of this paragraph.
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(3) Withholding for unpaid wages and liquidated damages. HUD or its designee shall upon
its own action or upon written request of an authorized representative of the Department of
Labor withhold or cause to be withheld, from any moneys payable on account of work performed
by the Contractor or contractor under any such contract or any other Federal contract with the
same prime contract, or any other Federally-assisted contract subject to the Contract Work Hours
and Safety Standards Act which is held by the same prime Contractor such sums as may be
determined to be necessary to satisfy any liabilities of such Contractor or contractor for unpaid
wages and liquidated damages as provided in the clause set forth in subparagraph (2) of this
paragraph.

(4) Subcontracts. The Contractor or contractor shall insert in any subcontracts the clauses sct
forth in subparagraph (1) through (4) of this paragraph and also a clause requiring the contractors
to include these clauses in any lower tier subcontracts. The prime Contractor shall be responsible
for compliance by any Contractor or lower tier contractor with the clauses set forth in
subparagraphs (1) through (4) of this paragraph.

C. Health and Safety. The provisions of this paragraph C are applicable only wherc the amount
of the prime contract exceeds $100,000.

(1) No laborer or mechanic shall be required to work in surroundings or under working
conditions which are unsanitary, hazardous, or dangcrous to his health and safety as determined
under construction safety and health standards promulgated by the Secretary of Labor by
regulation.

(2) The Contractor shall comply with all regulations issucd by the Sccretary of Labor pursuant to
Title 29 Part 1926 and failure to comply may result in imposition of sanctions pursuant to the
Contract Work Hours and Safety Standards Act, 40 USC 3701 et seq.

(3) The Contractor shall include the provisions of this paragraph in every subcontract so that
such provisions will be binding on cach contractor. The Contractor shall take such action with
respect to any subcontract as the Secretary of Housing and Urban Development or the Sccretary
of Labor shall direct as a means of enforcing such provisions.

406. SOLID WASTE DISPOSAL ACT

The Grantec shall comply with Section 6002 if the Solid Wastc Disposal Act, as amended by the
Resource Conservation and Recovery Act. The requirements listed below include procuring
only items designated in guidelines of the Environmental Protection Agency (EPA)Y AT 40 CFR
part 247 containing the highest percentage of recovered materials, practicable, consistent with
maintaining a satisfactory level of competition.
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Applicability.(a)(1) This guideline applies to all procurement actions using federal funding and
involving items designated by EPA in this part, where the purchase price of the item exceeds
$10,000, the value of the quantity acquired by the preceding fiscal year exceeds $10,000. This
guideline shall require that all solid waste management services procurements are conducted in a
manner that maximizes energy and resource recovery. (2) This guideline applies to any public
agency using appropriated Federal funds to procure designated items, and to persons contracting
with any such agencies with respect to work performed under such contracts. (3) The $10,000
threshold applies to public agencies as a whole rather than to agency subgroups such as regional
offices or sub-agencies of a larger department or agency.

(b) The term procurement actions includes:

(1) Purchases made directly by a procuring agency or purchases made directly by any

person (e.g., a contractor) in support of work being performed for a procuring agency

using federal funds

(2) Any purchases of designated items made “indirectly” by a procuring agency, as in the

case of procurements resulting from grants, loans, funds, and similar forms of

disbursements of monies.
(c)(1) This guideline docs not apply to purchases of designated itcms which are unrelated to or
incidental to Federal funding, i.e., not the direct result of a contract or agrecement with, or a grant,
loan, or funds disbursement to, a procuring agency.

41. CONFIDENTIALITY

The Contractor shall comply with the Confidentiality regulations, per 24 CFR 574.440. Per24
CFR 574.440, “the grantcc shall agrec, and shall ensure that each project sponsor agrees, to
ensure the confidentiality of the name of any individual assisted under this part and any other
information regarding individuals receiving assistance.” The Contractor shall ensure all
documentation and written agreements protect the confidentiality of all individuals/agencics
funded or receiving any assistance under this grant.

42. REPAYMENT OF FUNDS

The Contractor acknowledges that funds provided through this Agreement are Federal funds
administered by HUD and that all funds provided by this Agreement are subject to audit,
disallowance, and repayment. Any disagreement with adverse findings by HUD may be
challenged pursuant to Federal regulations, however, the Contractor shall promptly return to
Grantee any and all funds that are found to be ineligible, unallowable, unreasonable, a
duplication of benefits, or non-compliance, no matter the cause. This clause shall survive
indefinitely the termination of this Agreement for any reason.
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43. DUPLICATION OF BENEFITS

The Contractor shall not carry out any of the activities under this Agreement in a manner that
results in a prohibited duplication of benefits as defined by Section 312 of the Robert T. Stafford
Disaster Relief and Emergency Assistance Act (42 USC §5155). The Contractor must comply
with HUD’s requirements for duplication of benefits imposed by Federal Register notice on the
City (81 Fed. Reg. 36564). The Federal Register notice requires compliance with the following
HUD guidance documents: (1) the guidance published by HUD in the Federal Register on
November 16, 2011 (76 Fed. Reg. 71060); and (2) the guidance document entitled “HUD
Guidance on Duplication of Benefit Requirements and Provision of CDBG Disaster Recover
(DR) Assistance,” issued on July 25, 2013.

44, LIMITED ENGLISH PROFICIENCY (LEP)

Assistance to Those with Limited English Proficiency. The Contractor agrees to take all
reasonable actions to communicate with persons who have Limited English Proficiency (LEP) to
cnsure that such persons have meaningful access and an cqual opportunity to participate in the
program(s) and/or services funded under this Agreement.

45. RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT

If the Federal award meets the definition of “funding agreement” under 37 CFR & 401.2 (a) and
the recipient or Contractor wishes to enter into a contract with a small business firm or nonprofit
organization regarding the substitution of parties, assignment or performance of cxperimental,

developmental, or research work under that “funding agreement,” the recipient or Contractor
must comply with the requirements of 37 CFR Part 401, “Rights to Inventions Made by

Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and
Cooperative Agreements,” and any implementing regulations issued by the awarding agency.

46. BYRD ANTI-LOBBYING AMENDMENT

Contractors that apply or bid for an award exceeding $100,000 must file the required
certification. Each tier certifies to the tier above that it will not and has not used Federal
appropriated funds to pay any person or organization for influencing or attempting to influence
an officer or employee of any agency, a member of Congress, officer or employee of Congress,
or an employee of a member of Congress in connection with obtaining any Federal contract,
grant or any other award covered by 31 U.S.C. 1352. Each tier must also disclose any lobbying

with non-Federal funds that takes place in connection with obtaining any Federal award. Such
disclosures are forwarded from tier to tier up to the non-Federal award.
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47. PROCUREMENT OF RECOVERED MATERIALS.

A non-Federal entity that is a state agency or agency of a political subdivision of a state and its
contractors must comply with section 6002 of the Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act. The requirements of Section 6002 include procuring
only items designated in guidelines of the Environmental Protection Agency (EPA) at 40 CFR
part 247 that contain the highest percentage of recovered materials practicable, consistent with
maintaining a satisfactory level of competition, where the purchase price of the item exceeds
$10,000 or the value of the quantity acquired during the preceding fiscal year exceeded $10,000;
procuring solid waste management services in a manner that maximizes energy and resource
recovery; and establishing an affirmative procurement program for procurement of recovered

materials identified in the EPA guidelines. 2 CFR § 200.323

48. PROHIBITION ON CERTAIN TELECOMMUNICATIONS AND VIDEO
SURVEILLANCE SERVICES OR EQUIPMENT.

Recipicnts and Subrecipients are prohibited from obligating or expending loan or grant funds to:

(1) Procure or obtain; (2) Extend or renew a contract to procurc or obtain; or (3) Enter into a
contract (or cxtend or renew a contract) to procure or obtain cquipment, scrvices, or systems that
uses covered telecommunications equipment or services as a substantial or cssential component
of any system, or as critical technology as part of any system. As described in Public Law []15-
232, section 889, covered telccommunications equipment is telecommunications cquipment
produced by Huawei Technologics Company or ZTE Corporation (or any subsidiary or affiliate
of such entities).

(i) For the purpose of public safety, security of government facilities, physical security
surveillance of critical infrastructure, and other national security purposes, video
surveillance and telecommunications equipment produced by Hytera Communications
Corporation, Hangzhou Hikvision Digital Technology Company, or Dahua Technology
Company (or any subsidiary or affiliate of such entities).

(i1) Telecommunications or video surveillance services provided by such entities or using
such equipment.

(iii) Telecommunications or video surveillance equipment or services produced or provided
by an entity that the Secretary of Defense, in consultation with the Director of the National
Intelligence or the Director of the Federal Bureau of [nvestigation, reasonably believes to
be an entity owned or controlled by, or otherwise connected to, the government of a
covered foreign country. 2 CFR § 200.216.
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49. DOMESTIC PREFERENCES FOR PROCUREMENTS.

As appropriate and to the extent consistent with law, the non-Federal entity should, to the
greatest extent practicable under a Federal award, provide a preference for the purchase,
acquisition, or use of goods, products, or materials produced in the United States (including but
not limited to iron, aluminum, steel, cement, and other manufactured products). The
requirements of this section must be included in all subawards including all contracts and
purchase orders for work or products under this award.

(b) For purposes of this section:

(1) “Produced in the United States™ means, for iron and steel products, that all manufacturing
processes, from the initial melting stage through the application of coatings, occurred in the
United States.

(2) “Manufactured products” means itcms and construction materials composed in whole or
in part of non-ferrous metals such as aluminum; plastics and polymer-based products such as
polyvinyl chloride pipe; aggregates such as concrete; glass, including optical fiber; and
lumber. 2 CFR § 200.322.
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