OUTDOOR LIVE ENTERTAINMENT STUDY EXECUTIVE SUMMARY

Study Goals

Based on City Council Motion M-20-5, the City Planning Commission staff developed the
following Study Goals:

1. Preserve New Orleans’ rich musical heritage through appropriate regulations.

2. Clarify regulations that define, provide use standards and determine appropriate and
compatible context for outdoor live entertainment.

3. Resolve contradictions for “Live Entertainment — Secondary Use” and “Reception
Facility” relating to the closed door and window policy and distance from residential
districts.

4. Explore temporary outdoor live entertainment event permitting regulations and
procedures.

5. Reduce any unintended secondary effects of outdoor live entertainment relative to the
cultural and residential fabric of the city.

6. Consider how COVID-19 may temporarily or permanently change the way events
operate.

Best Practices

City Planning Commission staff conducted case study research on outdoor live entertainment best
practices in peer cities. These peer cities included Austin, Texas; Memphis, Tennessee; Nashville,
Tennessee; San Francisco, California; Detroit, Michigan; and Seattle, Washington.

Common Zoning Themes

The zoning codes reviewed exhibit wide degrees of granularity and generality in the classification
and definition of land uses. Detroit, Memphis and Nashville do not explicitly contemplate outdoor
live entertainment as a discrete use in the manner of the New Orleans CZO. This is likely the result
of the local milieu, as the degree of granularity in the use classification, in theory, will reflect the
needs and unique exigencies of the local music culture and economy. For example, Detroit’s colder
climate may obviate the need for a discrete definition of outdoor live entertainment in the zoning
ordinance due to the prevalence of more indoor activities.

While not universal, it is common practice to prescribe decibel limits, hours of operations, sound
abatement plans, orientation and design of sound equipment, and to clearly delineate enforcement
mechanisms and appeals processes. Many jurisdictions also tie sound regulations to the specific
characteristics of a zoning district and require good neighbor policies or notification requirements
when certain criteria are met.



Non-Zoning Themes

San Francisco, Austin and Detroit have entertainment or music commissions that are empowered
with a mandate as forums for community input and/or to manage regulatory oversight and review
of music-related developments. The staff found that these music-related commissions were more
common in larger jurisdictions. While New Orleans is smaller than San Francisco and Austin, the
diversity and complexity of the City’s music economy merit emulating the best practices of much
larger cities.

Key Take-Aways

e A New Orleans Music Commission similar to the Austin Music Commission would
provide an opportunity for music economy stakeholders to contribute to public policies
and process.

e A Music Disaster Relief Fund (COVID-19, hurricanes, flooding, etc.) would help
financially support the city’s local music economy during times of distress and natural
disaster.

e A Live Music Fund would support local musicians more generally.

e A Music Census Report would provide policymakers with data related to the local music
economy so that appointed and elected officials can make data-driven decisions.

e Institutionalizing a Music Office Review would formalize transparency, accountability
and expediency in the review of music-related permits and potentially make the review
process more predictable for applicants seeking permits.

Potential Mitigation Strategies
Compliance with the Noise/Sound Ordinance

The noise ordinance is the traditional legal foundation for the regulation of noise and sound at the
municipal level. The purview of the sound ordinance is not limited to the regulation of sound and
music, but also includes every auditory disturbance from barking dogs to trucks. The existing
noise/sound ordinance was drafted and adopted in the 1960s and was deliberately difficult to
enforce. The ordinance has also been in effect for so long without updates that it contains zoning
districts which no longer exist.

Stakeholder interviews revealed that enforcement of the noise ordinance is fraught with
difficulties, if not unconstitutional. Due to the ordinance’s shortcomings, enforcement of the noise
ordinance has been halted until the ordinance is revised and updated, although the Health
Department’s proposed revision of the noise ordinance will be delayed due to the COVID-19
pandemic. In particular, the “plainly audible standard” in Chapter 66 is not objective and thus
cannot be enforced: what is plainly audible to one person may not be to another based on
idiosyncrasies of hearing capacities. The ordinance also specifies the type of device that must be
used in taking sound measurements — a technology that is now obsolete.



The City’s noise/sound ordinance must also be judicious and circumspect about the sociocultural
implications of sound measurement. A-weighting disregards low frequency sound, but C-
weighting accounts for low frequency sound and more heavily weights it in final measurement.
Certain genres of music have more low frequency components than others, and thus C-weighted
scales may discriminate against some forms of music. Because music is a form of protected free
speech, it is imperative that the noise ordinance construct a content neutral standard for measuring
sound levels to determine allowable levels and that it is written in such a way as to be sensitive to
genres, as the overregulation of bass, for example, may discriminate against rap, hip hop or bounce.

The noise/sound ordinance also must clearly delineate enforcement protocols and mechanisms.
One proposal regarding enforcement that in stakeholder meetings was that Safety & Permits and
the Health Department should be enforcing or citing violations of the sound ordinance, not the
New Orleans Police Department. The use of civilian personnel to enforce the sound ordinance
might de-escalate otherwise tense or combustible situations, while removing police from the
enforcement of the sound ordinance and freeing up police personnel for other duties. Lastly, the
noise ordinance is only effective if it is enforced, which thus requires enforcement personnel and
the political will to enforce the regulations impartially and fairly.

Hours of Operation

Hours of business operations can also be utilized to mitigate the adverse impacts of sound
associated with particular uses. Hours of operations can be prescribed by provisos in the case of
conditional uses or as use standards in the Comprehensive Zoning Ordinance. However, as with
the noise ordinance, enforcement of the hours of operation requires personnel to monitor and
enforce compliance. Staffing during night-time hours is not typical for City personnel, but it would
be important to be available at least upon request. Hours of operation may also need to be
coordinated with the live outdoor entertainment use’s proximity to residential uses or districts, as
explained in the subsequent section.

Distance from Residential Uses or Districts

Distance is another spatial feature that can be thoughtfully deployed to mitigate the adverse
impacts of sound, especially the impacts on residential uses or residential districts. The hours of
operation of an outdoor live entertainment use in proximity to a residential district may need to be
limited in order to respect the residential context. Distance metrics or requirements must also
consider the physics of sound, as certain styles or genres of music may travel greater distances
than others. One advantage of the use of distance to mitigate the adverse impacts of sound is that
a distance requirement physically separating residential uses or districts from outdoor live
entertainment does not require enforcement personnel to be effective. The distance can be
determined prior to the establishment of the outdoor entertainment space.



Outdoor Space Size

Outdoor space associated with business uses is often relatively small in some of the City’s Historic
Core and Historic Urban areas. The footprint of historic structures often utilizes most of the lot’s
buildable area. While entertainment uses can create sound impacts regardless of the size of the
outdoor space, there may be some connection with a small space limiting the number of patrons
and the thus overall impacts. The close proximity of the performers, their equipment and the
patrons may reduce the need for amplification. Consideration of the sizing and siting of the
outdoor space utilized for outdoor entertainment may mitigate potential sound impacts on adjacent
neighbors.

The directing of sound sources within outdoor spaces is another component of sound mitigation.
Low frequencies penetrate buildings more easily than high frequencies. Thus, sound regulations
should focus on directing low frequency sound, which transmits in all directions, whereas middle
and high frequencies are more narrowly focused in their dispersion and therefore easier to direct
within an outdoor space.

Design of Outdoor Space

The physical design of outdoor space intended for live music can be thoughtfully composed to
mitigate or control sound, particularly with infill construction. Mitigation through physical design
may include soundproofing or the use of barriers and surfaces to deflect or absorb sound. Walls
used for sound deflection or absorption need a certain mass and density in order to be effective in
mitigating sound. For adjacent properties, the sound attenuation of building in good repair is
greater than that of a building in disrepair: the owner of a building in disrepair is more likely to
hear ambient sound, as a building’s sound insulation properties vary by building type, age, repair,
construction, materiality, etc. Outdoor spaces are subject to the vagaries of climate and weather;
atmospheric conditions such as wind and low cloud cover can also affect sound properties.

Design requirements for mitigating the negative externalities of outdoor live entertainment have
the benefit of not requiring ongoing and regular City enforcement interventions. However,
physical design elements can be cost prohibitive for many owners and operators of live music
venues. Additionally, the review and approval of such design elements by the City requires a
certain level of expertise that the City may not always have at its disposal. Requiring a 3" party
review is a potential option; however, in the course of conducting stakeholder interviews, the staff
heard there may be limited options for that 3™ party.

Sound/Noise Abatement Plans

Sound or Noise abatement plans are required for many uses, such as short-term rentals, and are
not limited to outdoor live entertainment. Noise abatement plans may require information about
the source equipment, decibel levels, installation of noise shields or barriers, designating a contact
person for monitoring sound levels, mechanisms for ensuring that official hours of operations are
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observed and possibly public notice. At this point, the City has limited capacity to evaluate the
effectiveness of the more technical aspects of noise/sound abatement.

Easing Temporary Permit Process to Avoid Permanent Entitlements

A frequent theme in stakeholder engagements was the uncertainty of the permitting process for
planning special events. In particular, one stakeholder attested that permits are only released 72
hours prior to an event, which creates financial anxiety and uncertainty around not knowing
whether a permit will be issued or not; this delay is especially problematic when event organizers
have obligations for equipment rentals, deposits and other contracts which need to finalized well
in advance of the event date. At the same time, City Special Events staff believe based on their
own peer city review that New Orleans is one of the most permissive cities in the United States for
special events. Permitting staff also note that incomplete applications are common. To make the
special event permit system a more palatable system, operators proposed an ideal permit issuance
of 120 days before the event is to be held in order to align the permitting process more closely with
the business operations of live music event production. However, raising the ability of permitting
staff to be more proactive in working with applicants would likely require increased staffing levels.

Although permanent entitlements can include provisos or only be permitted for certain hours of
operation, with later events requiring a special permit, the temporary permitting process for special
events can provide both indoor and outdoor entertainment event permissions without conferring
permanent entitlements. This has two main benefits: (1) enforcement against problem operators is
much easier because issuing permits can be discontinued; and (2) neighbors are more willing to
support the events knowing that there is no permanent entitlement.

Other complaints regarding the permitting process center on the One Stop experience. Because
every second line and special event must be processed through the same office, the queue is long
and capacity is maxed out, which can make it difficult to obtain a permit in a timely manner. In
order to maximize certainty for operators concerning the permitting process and reduce the number
of times applicants must go to the One Stop for permits, and thus also reduce the volume of
throughput processed by the One Stop on a daily basis, a Special Events License could be issued
and renewed annually, in lieu of one-off permits, with a complaint-based quality control. This
could entitle the licensee to either a prescribed number and set dates of events, perhaps with greater
numbers depending on zoning or other neighborhood factors.



Zoning Recommendations

The Study describes land uses where outdoor live entertainment may be contemplated and
considers potential amendments to the CZO for the following uses:

Temporary Special Events

Increase the number of temporary events commercial and institutional uses may hold
allowing 2-3 times per week. This should be available through issuance of a single permit
for up to all days of the year when entertainment would be planned.

To qualify for the temporary permit, uses should have a license as a commercial or
institutional use, be accustomed to serving groups of people, and have permanent public
restroom facilities. Extra provision of handicapped accessible temporary restrooms may
be allowed.

Tables and chairs should occupy at least 50% of the outdoor floor area (not including
landscape areas.)

Hours are limited to 12pm — 8pm, Mon-Thurs, 12pm-9pm Friday, 1lam - 9pm
Saturday, 11am-8pm Sunday.

Speakers and instruments shall be directed away from adjacent residences to the greatest
extent possible.

Require rear yard buffer equivalent to the required rear yard, or a minimum of 15 ft.
whichever is greater.

Require a noise/sound abatement plan for mitigation and complaints.

The temporary permit shall be posted in a location visible to the public near the business
entrance.

Documentation of repeated violations may result in revocation of a temporary permit.
Complaints of violations must be verified by City officials.

Outdoor Amphitheater

Authorize in EC Educational Campus, LI Light Industrial, S-LM Lake Marina, C-2 General
Commercial, and C-3 General Commercial Districts.

Authorize as a permitted use in the OS-G Open Space Greenway District.

Establish parking standards for stand-alone outdoor amphitheaters that are not located in
parks.

Outdoor Amusement Facility

Authorize outdoor live entertainment as an ancillary use with Hours limited to 12pm —
8pm, Mon-Thurs, 12pm-9pm Friday, 11am — 9pm Saturday, 11am-8pm Sunday

The main amusement facility must remain open while any ancillary outdoor live
entertainment takes place.



Add Outdoor Amusement Facilities to the uses that are authorized to provide Live
Entertainment — Secondary Use. For any hours that would exceed the “ancillary” hours
above, the live entertainment would need to be authorized as Live Entertainment —
Secondary Use.

Amend use standards to require a 15 ft. buffer area between the outdoor entertainment area
and a residential district.

Require a noise/sound abatement plan for mitigation and complaints.

Live Entertainment — Secondary Use

Establish hours for outdoor Live Entertainment — Secondary Use that are limited to 12pm
— 8pm, Mon-Thurs, 12pm-9pm Friday, 1lam - 9pm Saturday, and 1lam-8pm
Sunday.

Limit the number of outdoor live performances to 2-3 times per week.

Clarify in the use standards that the closed doors and windows requirement applies only to
indoor live entertainment — secondary use.

Add Outdoor Amusement Facilities to the uses that are authorized to provide Live
Entertainment — Secondary Use.

Delete the sentence “outdoor live entertainment areas located within thirty (30) feet of a
residential district shall be a conditional use.”

In the zoning districts where live entertainment — secondary use is a permitted use, modify
to P/C with a footnote stating that “outdoor live entertainment areas located within 300 feet
of a residential district or residential use shall be a conditional use.”

Amend use standards to require a 15 ft. buffer area between the outdoor event area and a
residential district.

Clarify the regulation for Vieux Carre districts, which states “music of any kind is
prohibited outside the building, unless approved through the conditional use process.”
Make the use P/C in the C-3 General Commercial and LI Light Industrial Districts.
Allow live entertainment — secondary use in distilleries and wineries.

Outdoor space counts towards floor area, which is still limited by the base zoning district.
A sound/noise abatement plan is already required.

Reception Facility

In the zoning districts where reception halls are permitted, change the permission to “P/C”
with a footnote indicating that a reception hall’s outdoor event area is a conditional use if
within 300 feet of a residential district.

Delete the 200 ft. distance requirement between reception halls and residential districts.
Amend the use standards to indicate that closed doors and windows requirement applies
only to indoor live entertainment.

Delete the prohibition of outdoor music/entertainment.



Outdoor Live Entertainment Hours limited to 4pm — 8pm, Monday thru Friday; 11am —
8pm Saturday and Sunday; 11am - 9pm on Friday and Saturday.

Amend use standards to require a 15 ft. buffer area between the outdoor event area and a
residential district.

Require a noise/sound abatement plan for mitigation and complaints.

Speakers and instruments shall be directed away from adjacent residences to the greatest
extent possible.

Public Market

Booths, their circulation areas, permanent structures, and setbacks from property lines shall
constitute at least 50% of the site area.

A sound/noise abatement plan shall be provided for mitigation and complaints.

Require a 15 ft. buffer area between the outdoor live entertainment area and a residential
district.

Cultural Facility

Clarify in the use standards that outdoor special events or receptions in residential districts
shall not extend beyond the existing hours of operation, which are: 8am to 10pm on
Mondays through Thursdays; 8am to 12 Midnight on Friday through Sunday.

Outdoor live entertainment hours of operation should be permitted in non-residential
districts, limited to 12pm - 8pm, Mon-Thurs, 12pm-9pm Friday, 1lam - 9pm
Saturday, and 11am-8pm Sunday.

Limit the number of outdoor special events or receptions to 2-3 occasions per week.

Arts & Cultural Overlay Districts

For businesses within an Arts & Cultural Overlay, the hours allowed for outdoor live
entertainment may be longer, such as 12pm to 10pm Monday thru Friday and 11am to
10pm Saturday and Sunday.

Hours may be adopted to the overlays on a case-by-case basis, since regulations already
vary.

Number of times live entertainment is permitted per week may be more frequent than sites
not within AC Overlays.

Planning Recommendations

Provide Support for Revision of the Noise/Sound Ordinance

Upon adopting a new noise/sound ordinance that is fair and enforceable, the City may then wish
to further amend land use regulations that are based on compliance with the ordinance. These
amendments may include requirements for sound studies, sound meters, solid fencing or walls,



sound-absorbing outdoor building materials, etc. The Outdoor Live Entertainment Study makes
the following additional recommendations:

Allow historic music venues to be reestablished at sites where such former use is identified.
Conduct a comprehensive survey of existing musically, historically, and spiritually
important cultural sites should be completed, and site should become eligible for
protection.

Develop a grant program for sound proofing businesses with an emphasis on music
venues.

Ensure equitable fee structures for live entertainment permits.

The City should take a more prominent role promoting New Orleans culture and live
entertainment.

Create a Music and Culture Advisory Group or Commission.

Establish a system to notify new property owners and residents of proximity to live
entertainment establishments.

Establish a “Nightlife/Entertainment/Cultural Economy Advocate” or similar position.
Establish an enforcement system and method for resolving conflicts as it relates to
entertainment venues.



I. THE PURPOSE OF THE OUTDOOR LIVE ENTERTAINMENT STUDY

City Council Motion M-20-5 requests that the City Planning Commission study Outdoor Live
Entertainment regulations in the Comprehensive Zoning Ordinance, and any correlating
requirements in the City Code, to determine if modifications are warranted. In the course of the
study and review, the CPC will analyze similarly situated cities’ regulations, as well as New
Orleans’ existing infrastructure — including permitted venues, zoning and overlay districts,
temporary permitting structures, both citywide and by neighborhood and study the City’s existing
codes to prepare recommendations if any amendments to these codes are needed. This includes,
but is not limited to: a review of the history of uses, interpretations, and applications of regulations
related to outdoor live entertainment; the addition of definitions and use standards and revisions
to existing definitions; revisions to permissible and prohibited zoning categories; updates to fee
structures; possible remedies to illegal uses; enforcement mechanisms; clarification on existing
non-conforming uses; mitigation measures that would promote responsible uses, minimizing
nuisances; fostering strong relationships among residents, city agencies, and existing and potential
venues; distance limitations; addressing the vesting of land use rights; and ensuring that all
regulations encourage and allow for full compliance, promoting opportunities for responsible
parties who wish to engage in and benefit from the City’s cultural economy. The Outdoor Live
Entertainment Study applies to properties citywide.

Study Goals Developed by City Planning Staff:

1. Preserve New Orleans’ rich musical heritage through appropriate regulations.

2. Clarify regulations that define, provide use standards and determine appropriate
and compatible context for outdoor live entertainment.

3. Resolve contradictions for “Live Entertainment — Secondary Use” and “Reception
Facility” relating to the closed door and window policy and distance from
residential districts.

4. Explore temporary outdoor live entertainment event permitting regulations and
procedures.

5. Reduce any unintended secondary effects of outdoor live entertainment relative to
the cultural and residential fabric of the city.

6. Consider how COVID-19 may temporarily or permanently change the way events
operate.
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. CURRENT REGULATIONS FOR OUTDOOR LIVE ENTERTAINMENT IN THE
COMPREHENSIVE ZONING ORDINANCE

A. Permitted and Conditional Uses

Outdoor Amphitheater

As written and interpreted, the Comprehensive Zoning Ordinance (CZO) specifically designates
one main use as potentially allowing outdoor live entertainment: Outdoor Amphitheater. The
definition is provided below:

Outdoor Amphitheater. An outdoor structure that accommodates an audience for
concerts, public speaking, or other live entertainment, which is open to the general public,
with or without an admission charge. An outdoor amphitheater includes band shell
structures.

Outdoor Amusement Facility

An Outdoor Amusement Facility is intended to be a facility with some level of active recreation
or amusement by customers. The definition does not specifically include outdoor live
entertainment; however, the provision of live entertainment may sometimes be desired as
complementary to such a facility. The lack of authority for an Outdoor Amusement Facility to
provide live entertainment or serve alcoholic beverages does not preclude such sales at a connected
restaurant or bar, so long as separate approval is obtained for the Restaurant, Bar, or Live
Entertainment — Secondary Use. The Safety & Permits Department has interpreted that an Indoor
Amusement Facility classification necessitates some interactivity between participants and
spectators for live entertainment. Though this interpretation was made concerning indoor
amusement facilities, the Department maintains that such interaction between participants and
spectators would also be necessary for an Outdoor Amusement Facility. This determination by
Safety & Permits resulted in the denial of a restaurant’s plans to add an outdoor music stage in the
MU-2 Mixed Use High Intensity District where Outdoor Amusement Facility is a permitted use.*
The Outdoor Amusement Facility definition is provided below:

Outdoor Amusement Facility. Participatory and spectator uses conducted outdoors,
which may include partially enclosed facilities. Typical uses include, but are not limited
to, miniature golf courses, batting cages, archery ranges, outdoor racetracks, theme parks,
and amusement parks. An outdoor amusement facility includes ancillary uses, such as food
stands, shack bars, or restaurants for the use of patrons, but do not serve alcoholic
beverages.

1 Prior to this interpretation, an Outdoor Amusement Facility with a live entertainment outdoor
ampbhitheater was approved at South Shore Harbor in 2016 (ZD 47/16.)
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Live Entertainment — Secondary Use

Live Entertainment — Secondary Use is specifically allowed as part of a standard restaurant,
specialty restaurant, indoor amusement facility, bar, or brewery, and shall be approved separately.
Despite the name, Live Entertainment — Secondary Use is listed as a separate use in the list of
permitted and conditional uses of the zoning districts. The Comprehensive Zoning Ordinance
states that Live Entertainment — Secondary Use “outdoor live entertainment areas located within
thirty (30) feet of a residential district shall be a conditional use,” but also requires closed doors
and windows during any performance The Safety & Permits Department has interpreted the closed
doors and windows requirement as applying to outdoor live entertainment, thus making it
impossible to permit without a waiver of that standard. The definition for Live Entertainment —
Secondary use is provided below.

Live Entertainment — Secondary Use. Any one (1) or more of any of the following live
performances, performed live by one (1) or more persons, whether or not done for
compensation and whether or not admission is charged: musical act, theatrical play or act,
including stand-up comedy, magic, dance clubs, and disc jockey performances using vinyl
records, compact discs, computers, or digital music players when the disc jockey is in verbal
communication with the clientele of the establishment. Live entertainment - secondary use
shall be part of a standard restaurant, specialty restaurant, indoor amusement facility, bar,
or brewery, and shall be approved separately. A standard restaurant, specialty restaurant,
indoor amusement facility, or bar may be open to the public when no live performances are
scheduled. Live entertainment - secondary use does not include:

A. Any such activity performed for the practice or private enjoyment of the residents
of a dwelling and their guests.

B. Any adult uses.

C. Periodic entertainment at educational facilities or places of worship, performances
at cultural facilities, performances at reception facilities, performances at weddings
or similar religious events, the playing of recorded music over speakers without a
disc jockey, poetry readings, or spoken word performances.

D. Musical accompaniment for patrons at a restaurant (standard or specialty), in
conformance with the following use standards:

1. During the performance of any musical accompaniment, all doors and
windows in the restaurant shall remain closed. Any amplification used in
support of a musical accompaniment shall be directed towards the patrons of
the restaurant, and not toward any door, window or outdoor space.

2. No cover charge shall be charged for any performance of any musical
accompaniment.

3. Full restaurant service shall continue during the performance of any musical
accompaniment.
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